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Civil Docket 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


C A 2780-63 
Nevin V. Hepner, Appellant 


v. 


District or CotumBia GovERNMENT, Appellee 


PROCEEDINGS 
Date 
1963 
Nov. 15—Complaint 
1964 
Jan. 13—Answer of defendant to Complaint 
Jan. 13—Calendared 


Jan. 13—Exhibits 1 through 19 (b) by defendant 


Jan. 16—Exhibit #8 by defendant 

Sept. 16—Motion of plaintiff for summary judgment; 
Statement; Exhibits A through J 

Oct. 13—Opposition of defendant to plaintiff’s motion for 
summary judgment 

Oct. 13—Motion of deferdant to dismiss or for summary 
judgment; Statement 

Nov. 3—Statement by defendant of genuine issues 

Nov. 4—Exhibits 20 and 21 to motion for summary judg- 
ment by defendants 


Nov. 16—Order denying plaintiff’s motion for summary 
judgment; denying defendant’s motion to dismiss; and 
granting defendant’s motion for summary judgment 


Dec. 4—Notice of Appeal by plaintiff 
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[Filed November 15, 1963] 


Complaint for Mandatory Injunction or Mandamus to Compel 
Defendant to Restore Plaintiff to His Position and for 
Damages Sustained During His Unlawful Discharge 


Plaintiff, Nevin V. Hepner, by his attorney herein, com- 
plaining of the defendant, respectfully alleges: 


1. At all times hereinafter mentioned, plaintiff was a 
resident of the District of Columbia, with his place of 
residence located at No. 1460 Minnesota Avenue, S. E., 
Washington, D. C. 


2, At all times hereinafter mentioned, the defendant was 
and is the District of Columbia Government, a body-corpo- 
rate for municipal purposes, and is sued herein as author- 
ized by the provisions of Section 1-102 of the District of 
Columbia Code, 1961 Edition. 


3. The jurisdiction of this Court over this action is 
grounded upon the provisions of Section 11-306 of the 
District of Columbia Code, 1961 Edition, which affords 
to this Court cognizance of all cases in law and equity 
between parties, both or either of which shall be resident 
or be found within the District of Columbia, and upon 
the provisions of Section 11-305 of the said Code pursuant 
to which this Court retained all powers and jurisdiction it 
possessed end exercised on August 31, 1948. 


4. Heretofore, and for a period of approximately 22 
years prior to June, 1962, plaintiff served and was em- 
ployed by defendant in various capacities of employment. 
During this entire period plaintiff served defendant faith- 
fully and diligently, advancing over the years from a posi- 
tion as Tool Box Attendant in defendant’s Water Depart- 
ment to Cashier in the office of defendant’s Collector of 
Taxes, in which latter capacity he served for approximately 
13 years. In or about 1958, defendant transferred plain- 
tiff from his said position as Cashier to a position in de- 
fendant’s Tax Enforcement Division; and still later, plain- 
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tiff was transferred to a position as Revenue Officer, Grade 
GS-6, in defendant’s Compliance and Information Unit, 
Income and Franchise Tax Section, Finance Office, Depart- 
ment of General Administration. 


5. During the entire period of his employment by de- 
fendant, plaintiff enjoyed the complete confidence and 
highest esteem of his superiors in the District of Columbia 
Government, and he was scrupulously honest, loyal, faithful 
and willing in every respect. Moreover, during his said 
employment of 22 years, plaintiff voluntarily and eagerly 
organized, administered and participated in numerous 
activities of great benefit to defendant and its employees, 
including a D. C. employees’ bowling league, D. C. em- 
ployees’ annual banquet, periodic dances and social func- 
tions, and he served as President of Lodge 631 of the 
American Federation of Government Employees, a labor 
organization consisting entirely of District of Columbia 
Government employees; and he served also as President of 
the Council of District of Columbia Government lodges of 
said Federation, an organization acting for and represent- 
ing approximately 2,500 employees of the defendant. 
Finally, plaintiff filled an important and significant role 
in the management and operation of the D. C. Govern- 
ment Employees Credit Union. 


6. In spite of the foregoing, and completely without any 
advance notice or advice to plaintiff of any kind and with- 
out affording plaintiff the right or opportunity to con- 
front his accusers or to examine any part of the alleged 
“‘¢evidence’’ involved, defendant, on or about June 14, 1962, 
unlawfully, arbitrarily, capriciously and without any proper 
cause or reason of any kind served written notice upon 
plaintiff that he was to be removed from his position as 
an employee of defendant. Defendant falsely and without 
any basis in law or in fact charged plaintiff with having 
falsified the District of Columbia income tax return pre- 
pared for plaintiff and his wife for the calendar year 1957, 
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and with having omitted therefrom certain alleged items 
of income totalling $2,640. which plaintiff allegedly re- 
ceived from his deceased stepmother during 1957, with the 
result that plaintiff allegedly falsely and fraudulently 
avoided payment of $79.20 in District of Columbia income 
taxes for the year 1957. In further alleged support of its 
baseless, unwarranted, false, arbitrary and capricious 
charges against the plaintiff, defendant asserted further 
that at the time plaintiff allegedly acted as aforesaid, he 
was charged with ‘‘a basic knowledge of the District tax 
laws’’ in order ‘‘to perform the duties of [his] position’, 
albeit, defendant knew or should have known that plain- 
tiff there and then had no such training, knowledge or 
experience with such laws or the technical ramifications 
thereof, and in fact, plaintiff was not employed as a tax 
collector or revenue officer of the defendant until dates well 
after the year 1957, and defendant knew or should have 
known that plaintiff performed no such functions during 
the said year or immediately thereafter. 


7. In truth and in fact, at the time defendant served its 
said notice of discharge upon the plaintiff herein, defend- 
ant knew or should have known from various opinions, 
rulings, papers and decisions of this honorable Court and 
of the Court of Appeals for this Circuit in Civil Action 
No. 935-58 of this Court, entitled H. Edward Chozick, 
Executor of the Estate of Elizabeth Geary Hepner, de- 
ceased v. Nevin V. Hepner, copies of which, upon informa- 
tion and belief, were there and then in defendant’s posses- 
sion, that plaintiff did not receive and was held by this 
Court not to be entitled to receive or to claim from his 
deceased stepmother or her estate taxable income in the 
sum of $2,640. during 1957 or thereafter; and defendant 
knew or should have known at that time that the 1957 Dis- 
trict of Columbia income tax return for plaintiff and his 
wife was prepared not by plaintiff or Mrs. Hepner, but by 
a third party, qualified so to act in the preparation of such 
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returns; and defendant knew or should have known at that 
time, that during the entire period from January, 1958 
(well prior to the date upon which plaintiff’s 1957 income 
tax return was filed, as prescribed by law) to and including 
1962, plaintiff’s right to collect any compensation or credit 
from his stepmother’s estate for various services rendered 
to her by him prior to her death was the subject of con- 
tinuous litigation in the aforementioned Civil Action 935- 
58 in this Court, and that in truth and in fact, this Court 
(later affirmed by the Court of Appeals) finally held in 
that litigation that plaintiff was not entitled to compensa- 
tion or credits as he claimed, and that, in no event, was he 
entitled to credits or compensation for such services in the 
sum of $2,640., as asserted against plaintiff by the defend- 
ant herein as the sole ground for his discharge. 


8. Defendant nevertheless proceeded to suspend plain- 
tiff from duty and from pay on June 19, 1962, and although 
plaintiff thereafter proceeded to introduce and file incon- 
trovertible evidence and testimony to show that he did not 
in any respect falsify the aforesaid 1957 income tax return; 
that he was found by this Court not to be entitled to claim 
or collect from his stepmother’s estate or properties the 
aforementioned sum of $2,640. during 1957 or during any 
other year before or after 1957; and that during the years 
in question (1957 and early 1958), plaintiff was not charged 
or possessed, as an employee of the defendant, with a de- 
tailed knowledge of District tax laws, rules and regulations 
(even if same were applicable to show some fault with 
plainitff’s 1957 return, which indeed, they were not), de- 
fendant went further and summarily removed and dis- 
charged plaintiff effective July 15, 1962. 


9. Defendant thereupon advised plaintiff that he was en- 
titled to ‘‘appeal’’ from this action to a Grievance Com- 
mittee to be selected by the defendant from among its own 
supervisory Officials. When such appeal was filed, a hear- 
ing was scheduled at which defendant produced as a wit- 
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ness in support of its discharge the head of defendant’s 
Income and Franchise Tax Section in which plaintiff had 
last been employed. This officer of defendant testified 
under oath before the Committee that he had not recom- 
mended that plaintiff be discharged; that he did not now 
which officer of the defendant had recommended or de- 
cided that plaintiff be discharged; that plaintiff’s immedi- 
ate supervisor had no knowledge whatsoever of the alle- 
gations upon which the discharge was predicated. When 
plaintiff demanded the right to know who had recommended 
his discharge or who had actually proceeded for defend- 
ant to make the discharge, defendant vehemently refused 
to produce any such person for examination, or to permit 
plaintiff or his counsel to confront such person or persons 
to determine why and on what basis plaintiff was dis- 
charged. Defendant’s Committee ruled further that plain- 
tiff was not entitled to any information regarding the 
source of the ‘‘charges’’ against him, or the name of the 
person or persons who instigated and pressed same in the 
manner hereinabove set forth, or to confront and examine 
such person or persons. 


10. Upon information and belief, during the course of 
the proceeding before the said Committee, one or more 
witnesses who appeared in support of the plaintiff were 
coerced, threatened and intimidated by the defendant for 
having done so. 


11. Finally, and after a delay of several month, defend- 
ant’s said Committee made a report or submitted ‘‘recom- 
mendations’’ to defendant’s Board of Commissioners. De- 
fendant failed to make a copy of such report or recom- 
mendations, or any information concerning same or the 
conclusions reached, available to either plaintiff or his 
counsel. 


12. Thereafter, and on or about December 12, 1962, the 
same officer of defendant, who had originally notified plain- 
tiff that he was discharged, wrote to plaintiff advising 
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that plaintiff’s appeal had been denied; that the removal 
of plaintiff had been upheld; and that plaintiff had no fur- 
ther right of appeal from this decision. 


13. Plaintiff thereupon appealed to the Civil Service 
Commission of the United States. On or about February 
20, 1963, the said Commission’s Appeals Examining Office 
ruled that plaintiff’s position was among those not covered 
by the civil service laws or regulations, and hence plain- 
tiff had no remedy thereunder. 


14. Plaintiff asserts that he was wrongfully, unlawfully, 
improperly, arbitrarily and capriciously removed from his 
position by defendant because there was no competent 
proof showing, or evidence of any kind that he knowingly 
and intentionally falsified his 1957 income tax return, or 
that he failed to report therein taxable income earned and 
received by him in the sum of $2,640. in that taxable year, 
and in truth and in fact, plaintiff did not in any respect 
falsify said return or fail to report any items of taxable 
income therein. 


15. Plaintiff asserts further that he was wrongfully, un- 
lawfully, improperly, arbitrarily and capriciously removed 
from his position by defendant, without lawful or just 
cause and without benefit of the protections and right af- 
forded to all employees of the defendant under the Consti- 
tution of the United States, the statutes, the Executive 
Order of the President of the United States, dated Janu- 
ary 17, 1962, and under rules and regulations of the defend- 
ant itself promulgated under or by reason of said statutes 
and Order as aforesaid. 


16. Defendant has failed and refused to restore plain- 
tiff to his lawful position with the Government, and has 
deprived plaintiff, since the date of his discharge, of his 
lawful salary and pay in the sum of $5,820.00 per year, 
and plaintiff has suffered total monetary damages to date 
of no less than $7,760.; and it is the plain ministerial duty 


of defendant and its Board of Commissioners to reinstate 
plaintiff now to his position, such reinstatement to be effec- 
tive as of the date that plaintiff was wrongfully and ca- 
priciously removed therefrom. 


17. Plaintiff has no adequate complete remedy at law. 


Wuererore, plaintiff demands judgment herein in the 
form of a mandamus or mandatory injunction directed 
against the defendant and its Board of Commissioners, 
ordering defendant forthwith to restore plaintiff to his 
rightful position with the District of Columbia Government 
from which he was wrongfully and illegally removed, and 
that plaintiff recover of defendant damages in the sum of 
$7,760.00, such being the amount of pay and compensation 
lost by plaintiff to date as a result of such unlawful dis- 
charge, together with such further and additional amounts 
as may be lost by plaintiff up to and including the date of 
judgment herein, together with interest and the costs of 
this action, and that plaintiff have such other and further 
relief as may appear just and equitable in the premises. 


Epwarp L. Merrican 
Edward L. Merrigan 
Attorney for Plaintiff 
929 Pennsylvania Building 
Washington 4, D. C. 


VERIFICATION 


County or HENNIPEN i ; 
Srate or Minyesora cat 

Nevin V. Hepner, being duly sworn, deposes and says: 
I am the plaintiff herein; I have read the foregoing com- 
plaint and I hereby verify that all of the various allega- 
tions therein contained are true and correct, except those 
set forth upon information and belief, and as to those, 
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I believe same to be true and correct to the extent of my 
knowledge, information and belief. 


/3/ Nevis V. Hepner 


Sworn to before me this 
12th day of November, 1963. 


/s/ Dovatas R. ANDERSON 
Notary Public 


Hennipen County 
My Commission expires Sept. 23, 1964 


[Filed January 13, 1964] 
Answer of Defendant, District of Columbia 


Fimst DEFENSE 


The complaint fails to state a claim against the defend- 
ant upon which relief can be granted. 


Seconp DEFENSE 


In answer to the allegations contained in the complaint, 
defendant says that it relies upon the record of the admin- 
istrative proceedings which are attached hereto and made 
a part hereof and identified as ‘‘Defendant’s Exhibits 1 
through 19(b)’’. Also, the defendant, by reference, incor- 
porate herein as a part hereof all pleadings and the ex- 
hibits filed in the United States District Court for the 
District of Columbia in Civil Action No. 938-58, H. Edward 
Chozick, Executor of the Estate of Elizabeth Geary 
Hepner, deceased v. Nevin V. Hepner. Defendant says 
that all allegations contained in the complaint, which are 
not supported by the administrative record, are denied; 
that all allegations of improper or arbitrary conduct on 
the part of defendant are denied and that conclusions of 
the pleader and conclusions of law stated in the complaint 
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do not require an answer. However, if answer be required, 
the same are denied. 


Tump Drrenss 


Defendant says that the plaintiff was discharged from 
employment by the District of Columbia Government for 
falsifying his 1957 District of Columbia Income Tax return. 
Defendant says that that action was proper and is sup- 
ported by substantial evidence contained in the adminis- 
trative record. 


Fourta DrrensE 


Defendant says that plaintiff appealed his removal to the 
Appeals Examining Office of the United States Civil Serv- 
ice Commission which denied plaintiff’s appeal for the 
reasons that Hepner was not a veteran; that he was not 
employed in the competitive service and that he was not 
covered by the Civil Service Regulations. Because of the 
plaintiff’s failure to appeal the decision of the Appeals 
Examining Office to the Board of Appeals and Review, 
Civil Service Commission, that determination is now the 
final decision of the Civil Service Commission. Plain- 
tiff’s contention that he was denied protection and rights 
accorded all employees of the defendant cannot be main- 
tained for the reason that the plaintiff has failed to exhaust 
the administrative remedies provided by the United States 
Civil Service Commission. 


/s/ Cuester H. Gray 
Chester H. Gray 
Corporation Counsel, D. C. 


/3/ Joun A. Earnest 
John A. Earnest 
Assistant 
Corporation Counsel, D. C. 
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[Filed September 16, 1964] 
Plaintiff's Motion for Summary Judgment 


Comes now the plaintiff, who, pursuant to the provisions 
of Rule 56 of the Federal Rules of Civil Procedure, and on 
the basis of the complaint and the answer herein, the record 
of administrative proceedings which led to his discharge 
as an employee of the defendant and the record in Civil 
Action No. 935-58 of this Court, entitled H. Edward 
Chozick, Executor of the Estate of Elizabeth Geary 
Hepner, deceased v. Hepner, respectfully moves this Court 
for summary judgment in his favor and against the defend- 
ant on the ground that there is no genuine issue as to any 
material fact herein and plaintiff is entitled to a judgment 
as a matter of law. Plaintiff files herewith also a state- 
ment of points and authorities in support of the motion 
and the statement of facts not in dispute, as required by 
Rule 9(h) of the Rules of this Court. 


Epwarp L. Merrican 
Attorney for Plaintiff 
929 Pennsylvania Building 
Washington 4, D. C. 


[Filed November 3, 1964] 


Statement of Material Facts as to Which There is No 
Genuine Issue 


Plaintiff herein, in support of his motion for summary 
judgment, makes and files this statement of undisputed 
facts pursuant to the provisions of Rule 9(h) of the Rules 
of this Court: 


1. At all times material to this case, plaintiff was a resi- 
dent of the District of Columbia. 


2. For a period of approximately 22 years prior to June, 
1962, plaintiff who is now over 60 years of age, was em- 
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ployed by the defendant, District of Columbia, in various 
capacities. 


3. During this entire period, plaintiff was a faithful, 
honest and diligent employee of the defendant, advancing 
over the years from a position as Tool Box Attendant in 
defendant’s Water Department to Cashier in the Office of 
defendant’s Collector of Taxes, in which latter capacity he 
served for approximately 13 years. 


4, In or about 1958, defendant transferred plaintiff from 
his said position as Cashier to a position in defendant’s 
Tax Enforcement Division; and still later, plaintiff was 
transferred to a position as Revenue Officer, Grade GS-6, in 
defendant’s Compliance and Information Unit, Income and 
Franchise Tax Section, Finance Office, Department of Gen- 
eral Administration, and he was always found to be com- 
pletely trustworthy when dealing with the public and his 
supervisors in the District government (See Deft’s. Ez. 
12, pg. 3). 


5. During plaintiff’s 22 years of employment by defend- 
ant, plaintiff organized, administered and participated in 
numerous activities of benefit to defendant and the morale 
and effectiveness of its employees, including the creation 
and continuation of a D.C. employees’ bowling league, D.C. 
employees’ annual banquet, periodic D.C. employee dances 
and social functions, and he served as President of Lodge 
631 of the American Federation of Government Employees, 
a labor organization consisting entirely of District of Co- 
lumbia Government employees; and he served also as Presi- 
dent of the Council of District of Columbia Government 
Lodges of said Federation, an organization representing 
approximately 2,500 employees of the defendant. Finally, 
plaintiff participated in the management and operation of 
the D.C. Government Employees Credit Union. 


6. On or about June 14, 1962, without any preliminary 
notice or advice to plaintiff and without affording plain- 
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tiff the right or opportunity preliminarily to confront his 
accusers or to examine or explain any part of the alleged 
“evidence’’ against him, defendant served plaintiff with a 
letter, which stated, in pertinent part (Deft’s. Ea. 1): 


“This is an advance notice of at least thirty (30) 
calendar days of a proposed action to remove you 
from your position as a Revenue Officer, GS-6. ... This 
action is proposed for the following reasons. 


“You falsified your District of Columbia individual 
income tax return for the calendar year 1957 in that 
you omitted from such return certain items of gross 
income, as more fully detailed below. Because of the 
nature of your position and your duties, this falsifi- 
cation has destroyed your effectiveness as a Revenue 
Officer. The following information, taken from plead- 
ings, memorandums, exhibits and other documents 
filed in the United States District Court for the Dis- 
trict of Columbia (Civil Action No. 935-58), is fur- 


nished in support of this charge. 


“On April 14, 1956, your stepmother, Elizabeth 
Geary Hepner, executed a power of attorney which 
authorized you to manage her property for her ac- 
count. On December 27, 1957, Elizabeth Geary Hep- 
ner died. On April 11, 1958, H. Edward Chozick, Ex- 
ecutor of the Estate of Elizabeth Geary Hepner, de- 
ceased, filed against you in the United States District 
Court for the District of Columbia a Complaint For 
Accounting And Money Judgment alleging that you 
improperly managed the estate of the decedent during 
her lifetime and after her death, made improper ex- 
penditures of the decedent’s funds, and that as a result 
of said improper expenditures there is due and owing 
the decedent and her estate certain sums of money. 


‘‘On May 25, 1959, the case was referred to the Au- 
ditor of the District Court with direction to audit and 
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state the account of Nevin V. Hepner with Elizabeth 
Geary Hepner, deceased. During the course of the 
proceedings before the Auditor, which resulted in a 
judgment being entered against you in the amount of 
$5,399.99 because of your failure to account therefor, 
you filed on November 4, 1959, a Second or Amended 
Account covering the period April 14, 1956 to January 
22, 1958, claiming credit for disbursements to your- 
self as follows: 


‘‘Personal services performed by Nevin V. Hepner 
for Elizabeth G. Hepner for 22 months from 1 January 
1956 thru (sic) December, 1957 at $100. per month 

$2,200.00 


“Storage of furniture and personal belongings of 
Eliz. (sic) G. Hepner by Nevin V. Hepner for 22 
months at $20. per month, from 1 January 1956 thru 
(sic) December, 1957 440.00 


‘“‘You disbursed the foregoing amounts to yourself 
in December, 1957. 


“‘No part of the $2640 received by you for your 
services to your stepmother, Mrs. Elizabeth Geary 
Hepner, during the period January, 1956 through De- 
cember, 1957 were reported by you in any District of 
Columbia individual income tax return filed by you, 
although you filed such returns for each of the calendar 
years 1956, 1957, 1958, 1959, 1960 and 1961.... 


“In view of your falsification of your 1957 income 
tax return, your effectiveness as a Revenue Officer has 
been destroyed. ... 


‘‘Because of the nature of the charge upon which 
your removal from the service is proposed, your re- 
tention in an active duty status pending final determi- 
nation with respect to your proposed removal is 
deemed to be detrimental to the best interests of the 
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District of Columbia Government in that, in view of 
the charge placed against you as stated above, your 
effectiveness in your position of Revenue Officer has 
been destroyed. Accordingly, it is proposed to sus- 
pend you from duty and pay until final action has 
been taken concerning the proposal to remove you.... 


Sincerely yours 
sgd. G. M. THorverr, 
Secretary, 
Board of Commissioners, D. C.’’ 


7. On June 14, 1962, plaintiff responded to this letter and 
prayed that he ‘‘be kept in pay status until final disposi- 
tion of the case... .’’ (Deft’s. Ez. 2). As reasons for his 
request, he stated: 


‘61. My continued presence on the payroll will not 
endanger the security of the D.C. Government, nor the 
health and safety of my fellow employees. 


“2. Upon attempting to reach my attorney, Law- 
rence OC. Moore, I was advised he is out of the city 
and will not return until Tuesday, June 19, 1962. The 
essential papers and documents are in his possession 

Since this case was in litigation for five years, 
and Mr. Moore represented my interests throughout, 
it is necessary that I consult him before proceeding 
further. .. .” 


8. On June 18, 1962, and without any further proceed- 
ings of any kind, defendant suspended plaintiff from 
duty and pay, effective at the beginning of his normal tour 
of duty June 19, 1962. (Deft’s. Ex. 3). 


9. On June 26, 1962, plaintiff’s counsel filed a reply to 
Mr. Thornett’s letter of June 14, 1962, stating in pertinent 
part (Deft’s. Ex. 4): 

‘¢Please be advised that Mr. Hepner and the Ameri- 
can Federation of Government Employees, of which he 
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is a member and for which I serve as General Counsel, 
have designated me to act for and represent Mr. 
Hepner in the proceeding commenced by Mr. Thor- 
nett’s letter of June 14, 1962. 


“Mr, Hepner specifically and completely denies that 
he falsified his District of Columbia individual income 
tax return for the calendar year 1957, and thus he 
denies that the charges leveled against him can possi- 
bly constitute lawful basis for your proposal to re- 
move him from his position with the District Govern- 
ment. 


‘First of all, please note that although your letter 
of June 14, 1962 states or implies that you served 
or furnished with your said letter copies of pleadings, 
memorandums (sic), exhibits and other documents 
allegedly filed in a certain District Court action, Mr. 
Hepner states that no such copies of papers were fur- 
nished to him with your said letter. In order to de- 


fend properly against the charges you make in your 
letter, it is essential, in justice, that you furnish pre- 
cise copies of those specific papers you say support 
those charges. 


‘¢Moreover, while you assert that Mr. Hepner failed 
to report the sum of $2,640. in his 1957 income tax re- 
turn, and while you state that he received and retained 
these amounts during the period from January 1956 
through December, 1957, you fail entirely to take into 
account the following: 


“1, Mr. Hepner’s right to receive or retain any 
portion of those funds was in litigation from early 1958 
through most of 1961. Thus, before (or at least at 
or about) the time his 1957 return was due for filing 
in 1958, a Complaint for Accounting and Money Judg- 
ment was filed against him with reference to these 
very matters here in controversy; and that dispute 
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was not settled until the Court of Appeals action in 
1961. 


“¢2, In truth and in fact, Mr. Hepner believes that 
in the very Court action you mention in your letter, 
first an Auditor of the Court, and then the District 
Court, and then the Court of Appeals ruled succes- 
sively that Mr. Hepner was not entitled to payment of 
the $2,200. and $440. items you refer to. Thus, in 
1961, it was judicially established that Mr. Hepner had 
no right to claim, receive or hold the items of alleged 
income here involved. Under these circumstances, and 
he tells me that by reason of the express advice of his 
attorney, Lawrence C. Moore, Esq., Washington, D. C., 
Mr. Hepner says he never reported the items of al- 
leged income you describe. The Court holdings have 
established that he had no right to claim or retain 
these amounts, and it would, therefore, have heen 
erroneous for him to include such items in a tax re- 


turn; and had he done so and paid any tax thereon, 
he would now, in all probability, be entitled to a re- 
fund. 


‘<3. Mr. Hepner claims to this very day that the 
Estate of his late stepmother is indebted to him for 
$3,804., which amount more than offsets the items 
you refer to in your letter. This claim was also in 
litigation from early 1958 through most of 1961, and 
Mr. Hepner and his wife still contend that these ad- 
vances should have been set off against any amounts 
he drew from the decedent. 


‘<Under all of these circumstances, and considering 
that Mr. Hepner has been an employee of the District 
of Columbia Government for more than 21 years; and 
has just a short period of time left before he is eligible 
for retirement, it is most respectfully submitted that 
this matter should be set down for a hearing at which 
Mr. Hepner and witnesses in his behalf, including his 
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aforementioned attorney, who is said to have advised 
him continuously with respect to the moneys in issue, 
can be heard. Mr. Hepner states that, at no time, did 
he intend to falsify any income tax return; and that 
the record here, if he is allowed fully to present tt, will 
sustain his position. 

‘‘Your kind attention to this reply and the request 
herein contained for a hearing will be appreciated.”’ 


10. On July 5, 1962, without any further notice or pro- 
ceedings of any kind, plaintiff’s request for a hearing was 
denied and he was discharged by the defendant (Deft’s 
Ex. 5). The Secretary to the Board of Commissioners 
stated, in pertinent part (Deft’s. Ex. 5): 

‘¢ After full and careful consideration of the informa- 
tion contained in Mr. Merrigan’s letter, including a 
request that a hearing be held, it has been deter- 
mined (1) that no useful purpose would be served by 


granting a hearing at this time, and (2) that the charge 
cited in my letter of June 14, 1962, is sustained, and 
warrants your removal for the good of the service. 
Accordingly, you are hereby notified that you will 
be removed from the District of Columbia Govern- 
ment Service at the close of business on July 15, 
1962.”? 


11. Plaintiff was notified that he could appeal to the 
Commissioners’ Central Grievance Committee, if he de- 
sired so to do. On July 24, 1962, a written appeal was 
filed (Deft’s. Ex. 7). 


12. On October 16, 1962, a Grievance Committee, con- 
sisting of an Assistant Corporation Counsel for defendant, 
the Chief of defendant’s Office of Business Administra- 
tion, Department of Sanitary Engineering, and defend- 
ant’s Assistant Superintendent of the Department of Rec- 
reation, held a hearing on plaintiff’s appeal. Defendant 
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appeared, and strenuously defended against the appeal 
through another of its Assistant Corporation Counsels 
and its Personnel Officer. (Deft’s. Ex. 8; hearing record, 
pg. —)- 

13. It was stipulated at the outset of the said hearing 
that the only charge against the plaintiff was the allega- 
tion that he falsified his 1957 calendar year individual in- 
come tax return (Hearing record, pgs. 2-4). The Chair- 
man of the Committee thereupon announced for the record 
(pg. 13). 


“‘Chairman Cole: Perhaps it should be stated, at this 
time, for the benefit of those present, that this com- 
mittee is a committee appointed by the Commissioners 
to make recommendations based on its findings. It is 
not a decision making committee.”’ 


14. With reference to defendant’s sole charge against 
the plaintiff, to wit, that he intentionally falsified his 1957 
income tax return by failing to report therein $2,640. in 
compensation, he allegedly received from his stepmother, 
the following evidence was produced before the Committee: 


(a) testimony by plaintiff that he did not receive the 
alleged compensation from his stepmother during 1956, 
1957 or at any other time (Deft’s Ex. 8; hearing record, 
pgs. 63, 64, 66, 67); 


(b) acopy of a Power of Attorney, dated April 14, 1956, 
pursuant to which plaintiff was appointed as the true and 
lawful attorney for his stepmother, who was then ill and 
confined to a Nursing Home, and by reason of which plain- 
tiff took charge of his stepmother’s funds and paid all of 
her expenses therefrom (Deft’s Ex. 8, the Complaint in 
Chozick v. Hepner (C.A. 935-58)) ; 


(c) a copy of an ‘‘Agreement’’ between plaintiff and his 
stepmother, dated October 29, 1957, wherein plaintiff’s 
stepmother provided (Deft’s Ex. 8 (3)); 
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“Do set forth on this date Oct. 29th 1957 that I, 
Elizabeth Geary Hepner of 2021 Kalorama Road, N. W. 
Washington, D. C., Widow of William J. Hepner, being 
of sound mind and of my own free will do hereby state 
that changes in my last will and testament be changed 
to read that my step-son Nevin V. Hepner, should 
have considerations not mentioned in my last Will and 
Testament, that I agree services have been rendered 
by my step-son and that I am indebted to him for 
same. 


“‘That I Elizabeth Geary Hepner of 2021 Kalorama 
Rd. N. W. Washington, D. C. do hereby state on this 
same date Oct. 29th 1957, expect to depend on other 
services rendered by my step-son Nevin V. Hepner 
of 1460 Minnesota Ave., S. E. Washington, D. C. as of 
as of the present and future time state that these 
services will assure me of happiness, companionship 
and the continuous care of my property and my well 
being. 

Signed Elizabeth Geary Hepner 


Witness Margaret Mackin 
Subscribed and sworn to before me 
this 29th day of Oct. 1957. 


Edith M. Stevens 
Notary Public’’; 


(d) documents to show that plaintiff’s stepmother died 
on December 27, 1957 (Deft’s Ex. 8; Complaint in Chozick 
v. Hepner, pg. 2, para. 4) ; 


(e) testimony by plaintiff that he received no compensa- 
tion whatsoever from his stepmother up to and includ- 
ing October 29, 1957, when the aforesaid ‘‘Agreement’’ 
was executed, and ~o compensation whatsoever from her 
between October 29, 1957 and the date she died (Deft’s Ex. 
8, hearing record, pg. 66, 67) ; 


(f£) a copy of the Complaint filed in Chozick v. Hepner 
(C.A. 935-58) on April 11, 1958, wherein the stepmother’s 
Executor charged plaintiff with ‘‘improper management”’ 
of the stepmother’s estate under the Power of Attorney, 
and wherein he sued for an accounting (Deft’s Ex. 8, Com- 
plaint) ; 


(g) testimony on October 16, 1962 by Lawrence C. 
Moore, the attorney who represented plaintiff Hepner 
in Chozick v. Hepner, and who advised the Committee 
under oath that Mr. Hepner never received the $2,640. in 
question in 1957 or before the stepmother’s death; that 
said amount was nothing more than a “‘balancing claim”’ 
asserted by Mr. Hepner when he filed his account before 
the Auditor of this Court in Chozick v. Hepner (Deft’s. Ex. 
8; hearing record, pg. 32 et seq.). Mr. Moore actually tes- 
tified as follows; at page 32: 


““Q. And I believe you mentioned, as part of that 
accounting, he asserted a claim for compensation. 
Would you tell the committee, if you please, just 
exactly what circumstances were involved there? 


‘‘A, Well, Nevin had a big stack of receipts for 
various disbursements that he had made. He came 
up to my office and I gave him a desk and a chair, 
and I said, ‘Here are the forms. You sit down and 
and make up an accounting,’ which he proceeded to 
do. He listed all of the various disbursements and 
then, at the end, I think, actually to balance things 
out, he put in a claim for $100. a month for 22 months, 
because he had a statement from his stepmother... 
in which she said she wanted him to have additional 
compensation for all the work and bother, and what 
not, that he had been put to administering her affairs.’’ 


And, at pages 34, 35 (Deft’s Ex. &, hearing record) : 


“*Q. Now, Mr. Moore, did you investigate, or do 
you know, of your own knowledge, whether Mr. Hepner 
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had received this $2200 that was set forth in the ac- 
counting as compensation? 


‘cA, As I said earlier in my testimony, I believe 
that was a balancing item that Mr. Hepner put in, in 
order to balance the receipts and disbursements, and 
he come up with the figure of, roughly $2200.—$100. 
per month for 22 months, in order to balance the ac- 
count. 


“Q. And could you tell me, approximately when he 
made up this account the case having commenced, as 
I understand it, on April 10, 1958? 


‘sA. Well it was preparatory for the auditor’s 
report, so I would say it was sometime in 1960, I 
think. Probably in the Summer or late Spring of 
1960 that the accounting was made up. As far 
as I know, I don’t believe Nevin actually ever 
received the $2200 or any part of it.’’ 


15. During the aforesaid proceedings before the Griev- 
ance Committee, a copy of the Report of the Auditor of 
this Court in Chozick v. Hepner, filed on December 6, 1960, 
was also made a part of the record. <A copy of the said 
Report is annexed hereto, made a part hereof, and marked 
Exhibit ‘‘A’’. 


Regarding plaintiff’s claims for compensation for serv- 
ices rendered to his stepmother, the said Auditor’s Report 
states: 


““B. Compensation to Mr. Hepner 


“‘ According to the account as restated by the Audi- 
tor, the defendant Hepner claims compensation in the 
sum of $2,085.94. For his services, Mr. Hepner is 
entitled to some compensation. His stepmother (who 
died December 27, 1957) on October 29, 1957, executed 
a paper writing (Exhibits filed herewith) which re- 
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flects her desire that Mr. Hepner be paid something 
for his services, but no amount is stated therein. A 
conservator acting for Mrs. Hepner and administer- 
ing her estate under the statute could claim maximum 
compensation of $558.62. Mr. Hepner performed simi- 
lar services, but in view of the paper writing executed 
by his stepmother, the Auditor finds that reasonable 
compensation to Mr. Hepner under all of the circum- 
stances would amount to $1,000., and accordingly, the 
Auditor recommends that Mr. Hepner be allowed credit 
in that amount, and as additional compensation he be 
allowed to retain a television set purchased for the 
Patient and now in Mr. Hepner’s possession. 


“Storage of furniture. 


“The decedent owned miscellaneous household fur- 
niture which Mr. Hepner stored for her in his home. 
He claims the sum of $440.00 as storage charges. The 
furniture has not been appraised and apparently has 


little value. The Executor has rejected it as a cumber- 
some asset, in that the moving charges might prove to 
cost more than the furniture was worth. 


‘‘Under the circumstances, Mr. Hepner was free at 
any time to dispose of the furniture as an offset to 
his claim for storage. Certainly, he could not continue 
to pile up storage charges under these circumstances. 
The Auditor finds that one year’s storage at the rate 
of $10.00 per month to be reasonable, and recommends 
that Mr. Hepner be allowed credit for the sum of 
$120.00.”’ 


16. The Auditor’s Report, Exhibit ‘‘A’’ hereto, dated 
December 6, 1960 and a copy of which was before the Griev- 
ance Committee, therefore concluded: 
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“Thus the balance of cash for which Mr. Hepner is 
accountable . . . is subject to the following allowances 
as found by the Auditor in the preceding paragraphs: 


Accountable balance $6,989.94 


Credits to Mr. Hepner 
as found by the Auditor: 
Compensation $1,000.00 
Television $ 139.95 
——— $1,139.95 


Storage of furniture $ 120.00 
Toilet articles, etc. $ 330.00 
Balance for which the 
defendant Nevin Hepner is 
accountable $5,399.99 


$6,989.94 $6,989.94 


‘“‘The Auditor recommends that unless the said bal- 
ance of $5,399.99 be paid to the plaintiff Executor 
within ten days from the filing of this Report that 
judgment be entered herein in the sum of $5,399.99 in 
favor of H. Edward Chozick, Executor, Estate of 
Elizabeth Geary Hepner, Deceased, and against Nevin 
V. Hepner.’’ 


17. The evidence before the Grievance Committee also 
showed that plaintiff Hepner strenuously objected to the 
said Auditor’s Report, on the grounds 


(a) that he had in fact advanced $3,804. of the said 
$5,399.99 to his deceased stepmother in cash, and 


(b) that he was entitled to larger credits on his claims 
for compensation and storage of furniture. 


A copy of said objections, filed on December 17, 1960 
in Chozick v. Hepner, is annexed hereto, made a part hereof 
and marked Exhibit ‘‘B’’. 
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18. The evidence before the Grievance Committee showed 
further, however, that on February 17, 1961, this Court 
(Judge Leonard P. Walsh) denied the objections, and 
adopted the Auditor’s Report. A copy of this Order by 
Judge Walsh is annexed hereto, made a part hereof and 
marked Exhibit ‘‘C’’. 


19. The evidence before the Grievance Committee also 
showed that a Notice of Appeal was thereafter filed by 
plaintiff Hepner on March 17, 1961. On November 16, 
1961, the Court of Appeals for this Circuit affirmed the 
judgment of this Court, and copies of its per curiam opin- 
ion and judgment are annexed hereto, made a part hereof, 
and marked Exhibit ‘‘D’’. 


20. The evidence before the Grievance Committee also 
showed that plaintiff Hepner indeed did not himself pre- 
pare the 1957 income tax return in question. The return 
itself (Deft’s Ex. 8 (10)) was introduced, and it stated on 
its very face that it was prepared by Charles Gaylor on 


April 10, 1958. Mr. Gaylor swore that the return was, to 
the best of his knowledge and belief, true, correct and 
complete. A copy of said return is annexed hereto, made 
a part hereof and marked Exhibit “‘E”’. 


This fact was indeed a surprise not only to defendant, 
but even to its counsel, the Assistant Corporation Counsel 
who represented defendant at the hearing on October 16, 
1962. At that late date, he put the following questions 
to plaintiff Hepner (Deft’s Ex. 8, hearing record, pg. 96) : 


“‘Q. Before making out your income tax report for 
that year, did you look at this instruction sheet, sir? 

““A. No. I did not. 

“<Q. You did not? 

‘A. No, sir, I didn’t make out my return. 

“¢Q. I see, sir, who did? 

‘“*A. My wife takes care of it. 

“<Q. You did not check it over? 

‘©A. No, sir.”’ 
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21. The evidence before the Grievance Committee also 
showed that plaintiff Hepner did not report any of the 
monies he was holding under his stepmother’s power of 
attorney (and which, of course, were im litigation in April, 
1958, before the 1957 tax return was filed) on the express 
advice of his attorney, Mr. Moore (Deft’s Ex. 8, hearing 
record, pg. 95). In this connection, Mr. Hepner testified, in 
response to a question propounded by defendant’s counsel 
at the hearing: 


“<Q. Why didn’t you report these monies as income 
on your 1957 income tax return? 

‘CA, I think I stated previously, I talked it over 
with the attorney and I was told by the attorney to 
wait until the case was decided in the Court.”’ 


22. The evidence before the Grievance Committee showed 
further that, for a period just prior to plaintiff’s discharge, 
his superiors were consistently threatening to take action 
against him because of his activities as President of the 
American Federation of Government Employees’ lodge and 
D. C. Government Council (Deft’s. Ex. 8, hearing record, 
pg. 112, et seq.); they even went so far as to refuse to 
promote him, giving as their reason that ‘‘He has to learn 
to be a better member of the team.’’ (Def’s. Hx. 8, pg. 
113) ; they also tried to interfere with the performance of 
his duties in the D. C. Employees’ Credit Union (Deft’s. 
Ex, 8, hearing record, pg. 114). Finally, just a few weeks 
before plaintiff was summarily discharged, these same 
supervisors were again complaining in written memoranda 
about plaintiff’s union activities (Deft’s. Ex. 8, 6(a), (6b)), 
and they even contended that he was parking his car im- 
properly. 


23. When the time arrived for defendant to offer proof 
in support of its sole charge against plaintiff before the 
Grievance Committee, plaintiff’s supervisor was produced 
as defendant’s only witness (Deft’s. Ex. 8, hearing record, 
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pg. 124). He readily admitted from the very outset that 
he had never even discussed the alleged charge with plain- 
tiff before plaintiff was summarily dismissed (Deft’s. 
Ex. 8, pg. 124, 125). 


24. When plaintiff’s supervisor testified that he first 
learned of the allegations against plaintiff from another 
of defendant’s employees, a Mr. Marlon Kisslinger, and 
that he had no personal knowledge to support the charges, 
and that the discharge was predicated entirely on Mr. 
Kisslinger’s report, plaintiff’s counsel insisted that Mr. 
Kisslinger be produced for examination (Deft’s. Ex. 8, 
pgs. 126, 127). 


Defendant strenuously objected (Deft’s. Ex. 8, pg. 127). 
The Grievance Committee thereupon sustained the objec- 
tion, and while it was noted that Mr. Kisslinger was ““avail- 
able if the Committee wishes to call him,’’ the Committee 
refused to do so. (Deft’s. Ex. 8, pgs. 127, 128). 


25. Thereafter, and on or about December 4, 1962, the 
Grievance Committee filed a written report, with recom- 
mendations, to defendant’s Board of Commissioners 
(Deft’s. Ex. 12). The following statements appear in that 
report: 


(a) ‘For the reason that counsel for appellant and 
the Department agreed that the sole issue was the 
alleged falsification of the 1957 Income Tax Return 
(TR 3 and 4) as well as circumstances discussed here- 
inafter, the Committee is of the firm opinion that 
‘falsification’ rather than amount is the essential issue 
to be determined on this appeal.’’ 


(b) **... it is the wnanimous opinion of the Com- 
mittee, after full consideration of all the testimony 
and evidence, that the Departmental action was justi- 
fied and should be sustained.’”? (Emphasis supplied). 
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But, as Deft’s. Ex. 12 shows, only two members of the 
Committee signed the report. 


26. The Grievance Committee nevertheless recommended 
to defendant’s Commissioners that plaintiff be retained as 
an employee (Deft’s. Ex. 12, pgs. 2,3). In this connection, 
the report stated: 


‘‘Notwithstanding the foregoing, it was the con- 
sensus of feeling of the Committee members that some 
consideration should be given by the Commissioners 
to the long and satisfactory service rendered to the 
District Government by the appellant. He is 59 years 
old and has been employed by the District Government 
in one capacity or another for some 22 years. Without 
being able to document it in the record, the Committee 
feels that Mr. Hepner dealt with Elizabeth Hepner’s 
funds under the impression (wrong as it may have 
been) he was dealing with his own funds. Separate 
and apart from the incident with which we are here 
concerned, the record reflects no evidence which would 
indicate Mr. Hepner was not otherwise completely 
trustworthy when dealing with the public or his em- 
ployers. We recognize the responsibility of the de- 
partmental heads of the Finance Office. Under the 
circumstances outlined above, they had little choice or 
alternative but to take appropriate action once the 
matter had come to their attention. It is for this 
reason that the Committee recommends that the De- 
partmental action be sustained. The Committee fur- 
ther recommends that the Commissioners in the exer- 
cise of their discretion give consideration to employ- 
ing the appellant in some appropriate field removed 
from that of the assessment and collection of taxes.’’ 
(Emphasis supplied). 


27. In spite of the foregoing, and without any further 
hearings or proceedings of any kind, defendant’s Commis- 
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sioners denied plaintiff’s appeal and sustained the dis- 
charge (Deft’s. Ex. 13). They stated: 


‘¢|., The Commissioners approved the recommenda- 
tion of the Central Grievance Committee that the ac- 
tion removing Mr. Hepner from his position as Rev- 
enue Officer, GS-6, effective July 15, 1962, be sustained. 


“The Central Grievance Committee, in its report, 
made the further recommendation: 


‘That the Commissioners in the exercise of their 
discretion give consideration to employing the ap- 
pellant in some appropriate field removed from that 
of assessment and collection of taxes.’ 


*¢No action was taken by the Commissioners on the 
above quoted recommendation because they were ad- 
vised that Mr. Hepner has the right to apply for any 
vacant position for which he may be qualified and 
eligible.’’ 


28. On December 12, 1962, defendant advised plaintiff 
of the action so taken by its Commissioners, and stated 
further: 


“‘You are hereby advised that there is no further 
right of appeal from this decision.”’ 


29, On December 21, 1962, plaintiff appealed to the Civil 
Service Commission (Deft’s. Ex. 15). 


30. On January 23, 1963, defendant wrote to the Civil 
Service Commission, stating: ‘‘Mr. Hepner has no right of 
appeal to the Civil Service Commission since he is neither 
a veteran nor occupies a position in the competitive serv- 
ice.”’ (Deft’s. Ex, 16). 


31. On February 20, 1963, the Civil Service Commission 
ruled: ‘In light of our analysis above, we find we have 
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no authority under law or Commission regulation to ac- 
cept Mr. Hepern’s appeal.”? (Deft’s. Ex. 17). 


32. Plaintiff thereafter commenced the instant action. 


33. Defendant never notified plaintiff of any alleged de- 
ficiency in his 1957 income tax return until June 14, 1962, 
the same day on which it summarily suspended plaintiff 
as aforesaid. A copy of defendant’s notice of June 14, 
1962 is annexed hereto, made a part hereof and marked 
Exhibit ‘‘F’’. 

34. Plaintiff refused to pay the $79.20 in additional tax 
for 1957 so claimed by the defendant, but tendered to de- 
fendant a check, dated November 19, 1962 in the sum of 
$33.60 to cover the additional tax due for 1962, because of 
the $1,120. in compensation finally awarded to plaintiff by 
order of this Court in Chozick v. Hepner, C.A. 935-58. A 
copy of plaintiff’s letter to defendant, dated November 23, 
1962, is annexed hereto, made a part hereof and marked 
Exhibit ‘‘@’’. 

35. Defendant refused to accept the payemnt so made 
(Exhibit ‘‘H’’ hereto) and served plaintiff with a ‘‘Collec- 
tion of Unpaid Tax’’ notice. A copy of said Notice is an- 
nexed hereto as Exhibit ‘‘I’, On March 1, 1963, counsel 
for plaintiff paid the 1957 tax and penalties claimed by de- 
fendant under protest. A copy of counsel’s letter of 
March 1, 1963 to defendant is annexed hereto as Exhibit 
“J, A suit to recover said payemnt was recently com- 
menced in the D. C. Court of General Sessions. 


Respectfully submitted : 


/s/ Epwarp L. MERRIGAN 
Edward L. Merrigan 
Attorney for Plaintiff 
929 Pennsylvania Building 
425-13th Street, N.W. 
Washington 4, D. C. 
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(Filed October 13, 1964) 


Defendant's Opposition to Plaintiffs’ Motion 
for Summary Judgment 


The defendant, District of Columbia, adopts herein and 
asks to be read as a part hereof, its motion to dismiss the 
complaint or, in the alternative, for summary judgment, 
the exhibits attached thereto, its memorandum of points 
and authorities in support of said motion, and its state- 
ment of material facts to which there is no genuine issue, 
as its opposition to plaintiffs’ motion for summary judg- 
ment. 


Accordingly, it is recommended that the Court should 
deny plaintiffs’ motion for summary judgment and that 
defendant’s motion to dismiss or, in the alternative, for 
summary judgment should be granted in favor of the de- 
fendant. 

/s/ Cxuester H. Gray 
Chester H. Gray, 


Corporation Counsel, D. C. 


/s/ Joun A, Earnest 
John A. Earnest, 
Assistant Corporation Counsel, D. C. 


/3/ Wis F, Patren 
William F. Patten, 
Assistant Corporation Counsel, D. C. 
Attorneys for the Defendant, 
District Building, 
Washington 4, D. C. 


(Filed October 13, 1964) 


Motion of Defendant to Dismiss the Complaint, or, 
in the Alternative, for Summary Judgment 


Defendant, District of Columbia, moves the Court to 
dismiss the complaint or in the alternative for summary 
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judgment in its favor. As grounds, therefore, defendant 
asserts that a consideration of the pleadings and exhibits 
filed in this cause and in Civil Action No. 935-58, H. Ed- 
ward Chozik, executor of the estate of Elizabeth Geary 
Hepner, deceased v. Nevin V. Hepner demonstrated that 
there is no genuine issue as to any material fact and that 
the defendant is entitled to judgment as a matter of law. 
Defendant incorporates herein and requests that the Court 
read as a part hereof, the pleadings filed herein, defend- 
ants exhibits 1 through 19(b) which are filed with defend- 
ants answer and the pleadings and exhibits filed in this 
Court in Civil Action No. 935-58. 


/s/ Cuester H. Gray 
Chester H. Gray, 
Corporation Counsel, D. C. 


/s8/ Joun A. Earnest 
John A. Earnest, 
Assistant Corporation Counsel, D. C. 


/8/ WuuusM F, Parren 
William F. Patten, 
Assistant Corporation Counsel, D. C. 
Attorneys for the Defendant, 
District Building, 
Washington 4, D. C. 
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Defendant's Statement of Material Facts 
to Which There is No Genuine Issue 


Defendant, in support of its motion for summary judg- 
ment and in accordance with the provisions of 9(h) of the 
United States District Court Rules for the District of 
Columbia, contends that the following are material facts 
which are contained in the administrative record filed here- 
in and to which facts there is no genuine issue: 


1. Plaintiff was appointed to the District of Columbia 
Government on February 18, 1942. 


2. On March 5, 1957, plaintiff was reassigned from the 
position of Cashier-Accounting Clerk (Teller) in the Office 
of Collector of Taxes to the position of Tax Collector, Office 
of Collector of Taxes, effective as of March 10, 1957. The 
new position required that he be personally bonded in 
the amount of $5,000. (Defendant’s Exhibit 8—Depart- 
ment’s Exhibit 1) 


3. On June 14, 1962, plaintiff received a letter under the 
same date from the Sceretary to the Board of Commis- 
sioners, D. C., giving him advance notice of a proposed 
action to remove him from his position as a Revenue Officer 
GS-6, in the Compliance and Computation Unit, Income 
and Franchise Tax Section, Revenue Division, Finance 
Office, Department of General Administration. As was 
more fully set forth in that letter, the ground for his pro- 
posed removal was ‘‘you falsified your District of Columbia 
Individual Income Tax Return for the calendar year 1957, 
in that you omitted from such return certain items of gross 
income, as more fully detailed below. Because of the na- 
ture of your position and your duties, this falsification has 
destroyed your effectiveness as a Revenue Officer. The 
following information, taken from pleadings, memo- 
randums, exhibits and other documents filed in the United 
States District Court for the District of Columbia (Civil 
Action No. 935-58) is furnished in support of this charge.’’ 
(Defendant’s Exhibit 1) 


4. On June 14, 1962, plaintiff wrote Mr. Kenneth Back, 
Finance Officer, Department of General Administration in 
response to the letter of advance notice which he received 
on June 14, 1962. (Defendant’s Exhibit 2) 


5. On June 18, 1962, a letter from the Secretary, Board 
of Commissioners, D. C., of the same date, was delivered 
to Mr. Hepner’s home in which it was stated, among other 
things, that ‘‘after careful review of your aforesaid reply 
which was received by the Finance Officer on June 15, 1962, 
and the information available, it has been determined that 
the reason for proposing your suspension is sustained and 
that for the good of the service, you will be suspended 
from duty and pay effective at the beginning of your 
normal tour of duty, June 19, 1962. You will remain in a 
suspended status until further action has been taken con- 
cerning the proposal to remove you.’’ (Defendant’s Ex- 
hibit 3) 

6. On June 26, 1962, the Board of Commissioners, D. C., 


received a letter, which was undated, from plaintiff and 
Edward L. Merrigan, his attorney addressed to the Hon- 
orable G. M. Thornett, Secretary, Board of Commissioners, 
and to the Honorable Kenneth Back, Finance Officer, De- 
partment of General Administration. In that letter, plain- 
tiff denied the charge and requested that the matter be 
set down for hearing. (Defendant’s Exhibit 4) 


7. On July 5, 1962, a letter from Secretary, Board of 
Commissioners, D .C., addressed to plaintiff was mailed to 
Mr. Hepner and to his attorney in which it was stated that 
‘After full and careful consideration of the information 
contained in Mr. Merrigan’s letter, including a request 
that a hearing be held, it has been determined (1) that no 
useful purpose would be served by granting a hearing at 
this time, and (2) that the charge cited in my letter of 
June 14, 1962, is sustained, and warrants your removal 
for the good of the Service. Accordingly, you are hereby 
notified that you will be removed from the District of 


36 


Columbia Government Service at the close of business on 
July 15, 1962.” Plaintiff was further advised in that letter 
that he would remain suspended from duty until the re- 
moval action was effected. (Defendant’s Exhibit 5) 


8. Accordingly, on July 11, 1962, plaintiff’s personnel ac- 
tion was prepared removing him from the position of Rev- 
enue Officer in accordance with the letter of July 5, 1962. 
(Defendant’s Exhibit 6) 


9. On July 24, 1962, plaintiff and his attorney, Mr. 
Merrigan, wrote the Board of Commissioners of the Dis- 
trict of Columbia, Attention: Central Grievance Commit- 
tee, appealing the decision removing him from employment 
with the Government of District of Columbia. In that let- 
ter, it was requested that plaintiff be afforded a hearing. 
(Defendant’s Exhibit 7) 


10. On October 16, 1962, a hearing was held by the Cen- 
tral Grievance Committee of the District of Columbia Gov- 
ernment on plaintiff’s appeal. That committee consisted 
of George F. Donella, Assistant Corporation Counsel, D. C., 
Raymond B. Ward, Chief, Office of Business Administra- 
tion, Department of Sanitary Engineering, and Mr. Joseph 
H. Cole, Acting Chairman, who is also an Assistant Super- 
intendent of the Department of Recreation. Seven wit- 
nesses testified at that hearing. Admitted into evidence 
were Grievant’s exhibits 1, 2, 3, 4, 5, 6, 6(a), 6(b) and 7. 
The defendant had admitted into evidence, departments 
exhibits 1, 2, 3, 4, 5, 6, 6(a), 7, 7(a), 8, 9 and 10. Plaintiff 
and defendant jointly introduced into evidence, joint ex- 
hibits 1, 2, 3, and 4. The official report of the hearing be- 
fore the Central Grievance Committee is filed herein as an 
defendants’ exhibit No. 8, and the many exhibits which 
were admitted into evidence at that hearing are likewise 
filed in this lawsuit and carry the same identification as 
that given them at the hearing before the Central Griev- 
ance Committee. Included as joint exhibits 1-4 before the 
Central Grievance Committee are all of the pleadings and 
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exhibits contained in Civil Action No. 935-58, H. Edward 
Chozik, executor of the estate of Elizabeth Geary Hepner, 
deceased v. Nevin V. Hepner. (Defendants’ Exhibit 8). 


11. On November 13, 1962, the Department of General 
Administration filed a detailed memorandum with the Cen- 
tral Grievance Committee. (Defendants’ Exhibit 9). 


12. On November 13, 1962, Mr. Merrigan filed a brief on 
behalf of the plaintiff. (Defendants’ exhibit 10). 


13. On or about November 19, 1962, Mr. Cole, Acting 
Chairman, Central Grievance Committee received from Mr. 
Merrigan a letter of the same date enclosing plaintiff’s 
petition filed in District of Columbia Tax Court, Nevin V. 
Hepner and Edythe V. Hepner v. the District of Columbia, 
Docket No. , and requesting that said petition and 
letter be made a part of the record in Hepner’s case. (De- 
fendants’ exhibit 11). 


14. On December 4, 1962, the Central Grievance Com- 


mittee in its memorandum to the Board of Commissioners, 
D. C., concerning Hepner’s appeal made specific findings. 
In its memorandum the Committee stated that ‘‘Mr. Hep- 
ner in his tax return for 1957, neither reported nor paid a 
tax upon the sums above referred to which he disbursed 
to himself in December, 1957. It follows that it ts the unan- 
imous opinion of the Committee after full consideration of 
all the testimony in evidence, that the Departmental action 
was justified and should be sustained.’’? (Emphasis sup- 
plied) 

Further the Committee recommended that the Commis- 
sioners consider employing Hepner in some capacity other 
than in the assessment and collection of taxes. (Defend- 
ant’s’ exhibit 12). 

15. On December 11, 1962, the Board of Commissioners 
met and considered the report and recommendation of the 
Central Grievance Committee concerning Hepner’s appeal 
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and approved the Committee’s recommendation that the 
action removing Hepner from his position as Revenue 
Officer GS-6, effective July 15, 1962, be sustained. Con- 
cerning the Committee’s recommendation that the Com- 
missioners consider employing Hepner in some other ca- 
pacity, the Commissioners decided to take no action on 
that recommendation for the reason that ‘‘Hepner had the 
right to apply for any vacant position for which he may be 
qualified and eligible.’ (Defendants’ exhibit 13). 


16. On December 12, 1962, Mr. Hepner was advised by 
the Secretary to the Board of Commissioners that said 
Commissioners had decided his appeal and had upheld his 
removal from the District of Columbia Government. (De- 
fendants’ exhibit 14). 


17. Under date of January 2, 1963, the District of Co- 
lumbia was advised by S. L. Elliott, Chief, Appeals Ex- 
amining Office, United States Civil Service Committee that 
Hepner had appealed his removal to that Commission. In 


his letter, Mr. Elliott enclosed a copy of Hepner’s appeal 
dated December 21, 1962. (Defendants’ exhibit 15). 


18. Albert T. Greenwood, Chief, Employment and Train- 
ing Division, Office of Personnel, District of Columbia Gov- 
ernment, wrote Mr. Elliott on January 23, 1963, advising 
him that Hepner is not a veteran and that his employment 
as a Revenue Officer in the Department of General Admin- 
istration does not place him within the competitive service 
(see Federal Personnel Manual, Page S-2-3) and replying 
with specificity to the charges contained in plaintiff’s letter 
of appeal. (Defendants’ exhibit 16). 


19. Mr. Elliott on February 20, 1963, wrote Mr. Merri- 
gan, Mr. Hepner and Mr. Hubbard, Personnel Officer, 
Government of the District of Columbia. In that letter 
Mr. Elliott stated that ‘‘Hepner was not employed in a 
position in the competitive service,’’ and that Parts 9 and 
77 of that Commissions regulations on which Hepner re- 
lies are not applicable to him. That letter further went 
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on to state that the records showed that Hepner was not 
a veteran and, therefore, the appeal provisions of the Vet- 
eran’s Preference Act of 1944, as amended, are not avail- 
able to him. Mr. Elliott concluded his letter by stating 
that the Civil Service Commission has ‘‘no authority under 
law or Commission Regulation to accept Mr. Hepner’s 
appeal.’’ (Defendants’ exhibit 17). 


20. In January, 1956, Elizabeth Geary Hepner, plain- 
tiff’s stepmother entered the Nelson Nursing Home, 2021 
Kalorama Road, N. W., Washington, D. C., as a bed patient. 
(Defendants’ Exhibit 8—Grievant’s exhibit 1). 

21. The charge of the Nursing Home for room and board 
was $115.00 per month. Hepner stated to Judge Keech 
that the average cost was $125.00 per month and that the 
highest monthly cost was $142.00. (Defendants’ exhibit 8). 

22. Plaintiff’s stepmother received $166.00 retirement 
annuity each month from the United States Civil Service 
Commission. (Defendants’ exhibit 8). 


23. On April 14, 1956, Hepner obtained power of at- 
torney from his stepmother. At that time, by his own 
admission his stepmother had approximately $7400.00 in 
her account at the City Bank. (Defendants’ exhibit 8). 
The auditor charges Hepner with a balance of $7,567.47 in 
the City Bank at the time he acquired power of attorney. 
(Civil Action 935-58). 


24. On December 21, 1957, Hepner signed a check pay- 
able to himself in the amount of $1,500.00 drawn on the 
City Bank, on which check is written ‘‘Expenses and Serv- 
ice Rendered’’. (Defendants’ exhibit 8—Department’s 
exhibit 6). 

25. On December 23, 1957, Hepner signed another check 
payable to himself in the amount of $1,800.00 drawn on the 
City Bank. (Defendants’ exhibit 8—Department’s exhibit 
8). 

26. On December 27, 1957, Hepner’s stepmother died 
leaving no money in her account, (Civil Action 935-58). 
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27. On February 18, 1958, a hearing was had on a Rule 
to Show Cause before Judge Richmond B. Keech in Ad- 
ministrative No. 94489, In Re: Estate of Elizabeth Geary 
Hepner. (Defendants exhibit 8). During that hearing 
the following testimony was elicited: 


Page 9: 


The Court: When is the last drawing on it? 

(Hepner’s attorney) Mr. Moore: The last drawing was 
just prior to her decease. 

The Court: How much was that? 

Mr. Moore: Probably in the sum of $3,100.00 or $3,300.00. 
That was drawn to reimburse himself for the care which 
he himself and the time which he himself had given to his 
stepmother over a period of two years. 

The Court: It sounds like he is judge and jury to me. 


Pages 44 and 45: 
By Mr. Chozik: 


Q. How do you break down that $3,300.00 that you re- 
imbursed yourself? How would you break that down? Do 
you have a basis for it, if you were called upon to furnish 
anyone a statement as to how you reimbursed yourself 
$3,300.00% 


By Mr. Hepner: 


A. I felt that I was entitled to as much as the nursing 
home, which was $115.00 a month, for my services. 

Q. What services did you render for the two years she 
was there? 

A. You would be surprised, knowing— 

The Court: Don’t be surprised. Just tell him what 
you did do. 

The Witness: I visited, as I said before, four or five 
times a week. I performed services for her. I bought her 
things out of money out of my own pocket which I hadn’t 
taken into account at that time, and also I charged $20.00 
a month for the storage of the furniture in my house. 


Page 65: 
By Mr. Moore: 


Q. Mr. Hepner, I show you this group of checks on the 
City Bank and ask if you can identify what those checks 
were drawn for, and if you could also refresh your recol- 
lection on the total amount from this adding machine tape? 

A. These were checks drawn for cash for her and also 
the money that I drawed out for myself, that is, so far as 
the total of $3,300.00 is concerned. (Emphasis added). 


Page 82: 
My Mr. Chozik: 


Q. What did you do with this check? Here is a check 
made out to you for $1,500.00 for expenses and services 
rendered. This was deposited to the credit of the National 
Bank of Washington—you deposited that in your own ac- 
count. 

. That is right. 

. What did you deposit that in your own account for? 
. For services rendered. 

. Over what period of time? 

. This was all after—in the past two months. 

. This is cash that was in the joint account? 

. Just what it says. 

Q. She died December 27th. This check is dated De- 
cember 21, 1957, $1,500.00 expenses and services rendered. 

A. That’s right. (C. A. 935-58). 


28. On April 12, 1958, plaintiff and his wife signed their 
joint 1957 District of Columbia Individual Income Tax Re- 
turn Form D-40. In that return they listed as income: 

Gov’t of the District of Columbia $4890.08 


Airport Transport Inc. 392.61 
The Hecht Co. 3148.00 


Total Income — $8430.69 
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Plaintiff did not list any other income from any other 
source, (Defendants’ exhibit 8—Department’s exhibit 10). 


29. Instructions for Form D-40, 1957 District of Colum- 
bia Individual Income Tax Return, provides, in pertinent 
part: 

Page i: 

GENERAL INSTRUCTIONS 


C. Income To Bz Reporrep.—Any ‘‘resident”’ as defined 
in B above must report all income received during the en- 
tire taxable year even though a part of all of such income 
may have been received while residing without the District 
of Columbia. 

Page 2: 

Your Income 

Wages and Tax Withheld.—Enter in item 2, page 1, the 
name of your employer; where you were employed, and 
your total wages, salaries, fees, commissions and other 


payments for personal services. Also, enter the amount 
of D.C. Income Tax Withheld, if any, during 1957, 


Tips and gratuities——The law requires you to include 
in your wages all tips, gratuities, bonuses, and similar pay- 
ments for services rendered whether you received them 
from a customer or from your employer. 


Page 3: 


OrHerR NontTaxaB_e Income.—Report in this schedule all 
income you received during the year and which you have 
not reported as taxable under the Act, including tax-free 
interest upon (a) obligations of a State, Territory of the 
United States or any political subdivision thereof, or the 
District of Columbia, and (b) obligations of the United 
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States, its agencies, or instrumentalities. (Defendants’ 
exhibit 8—Department’s exhibit 5). 


30. On April 24, 1958, Hepner was served with a sum- 
mons and complaint in Civil Action 935-58, supra. 


31. On November 4, 1959, Hepner swore that the Second 
or Amended Account of Nevin Hepner was ‘‘just and true, 
and that I have bona fide paid, or secured to be paid, the 
several sums of which I claim credit and allowance.’’? In 
that Amended Account it was stated, 


‘““Your Accountant Cuaims CREDITS AND ALLOWANCES 
For THe Fottowine DispurseMents: * * * * 


Personal services performed by Nevin V. 
Hepner for Elizabeth G. Hepner for 22 
months from 1 January, 1956 thru De- 
cember, 1957 at $100 per month. $2200.00 


Storage of furniture and personal belong- 
ings of Eliz. G. Hepner by Nevin V. Hep- 
ner for 22 months at $20. per month, from 
1 January 1956 thru December, 1957. 400.007’. 


32. On November 4, 1959, Hepner under oath made the 
following answer to plaintiff’s interrogatories in Civil Ac- 
tion 935-58, supra: 


3(d) These three disbursements totalling $3390.00 were 
for the following: 


Personal services rendered by Nevin V. Hepner for 
Eliz. G. Hepner for 22 months from 1 January 1957 
thru December 1957 at $100 per month or $2200.00, 
plus 


Storage of furniture and personal belongings of Eliz. 
G. Hepner by Nevin V. Hepner for 22 months at $20 
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per month from January 1956 thru December 1957 
or $440.00, plus 


Purchase by Nevin V. Hepner for Eliz. G. Hepner of 
Chux, toilet articles, tissues ete. for 22 months at 
7.50 per week, or $660.00, plus 


Travel expenses to Woodstock and Harrisonburg, Va., 
inconnection with headstone and burial, for two trips 
at $45.00 per trip or a total of $90.00. 


33. On December 6, 1960, in Civil Action 935-58, the 
Auditor filed his report in which it stated that Hepner 
took over a Balance of $7,567.47, in the City Bank in the 
name of Elizabeth Geary Hepner, that the total collections 
amounted to $11,172.47, and found that Hepner was ac- 
countable for $5,399.99. The Auditor recommended that 
‘¢unless the said balance of $5,399.99 be paid to the plain- 
tiff Executor within ten days from the filing of this Report 
that judgment be entered herein in the sum of $5,399.99 in 
favor of H. Edward Chozik, Executor, Estate of Elizabeth 
Geary Hepner, deceased, and against Nevin V. Hepner,’’ 
(Defendants’ exhibit 8—Joint Exhibit 1). 


34. Judge Leonard P. Walsh, on February 17, 1961, 


‘¢OrpeRED, that the report of the Auditor and the 
recommendations contained therein are approved, and 
the Court adopts the findings of fact as contained 
therein and orders that the terms and the recommended 
judgment are adopted by reference in this Order.’’ 
(Defendants’ exhibit 8—Joint Exhibit 2). 


35. In Nevin V. Hepner v. H. Edward Chozik, Executor 
of the Estate of Elizabeth Geary Hepner, deceased, 111 
U.S. App. D.C. 338, 296 F. 2d 595, Judge Walsh’s order 
was affirmed. 
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36. The judgment in Civil Action 935-58, supra, against 
Hepner has not been paid. 


/s/ Cuesrer H. Gray 
Chester H. Gray, 
Corporation Counsel, D. C. 


/3/ Joun A, HARNEST 
John A. Earnest, 
Assistant Corporation Counsel, D. C. 


/s/ Wriuiiam F. Parren 
William F, Patten, 
Assistant Corporation Counsel, D. C. 
Attorneys for the Defendant, 
District Building, 
Washington 4, D. C. 


Districts Statement of Genuine Issues 


In accordance with the provisions of Rule 9(h) of the 
United States District Court for the District of Columbia, 
defendant incorporates herein its statement of material 
facts to which there is no genuine issue and defendant’s 
exhibits 1 through 19(b), and requests the Court to con- 
sider the aforesaid as part of its opposition to plaintiff’s 
statement of material facts to which it contends there is 
no genuine issue. Furthermore, defendant makes the fol- 
lowing responses to the numbered paragraphs contained 
in plaintiff’s statement of material facts: 


Defendant denies paragraphs numbered 3, 4, 14(a), (e) 
and (g), and 21. 


Defendant asserts that paragraph numbered 22 is false 
and the matters contained therein are immaterial to the 
issues presented in this case. 
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Paragraphs numbered 5, 23 and 24 are immaterial. 


Contrary to what is alleged in paragraph numbered 25, 
all three members of the Central Grievance Committee 
signed the Committee Report sustaining the action remov- 
ing plaintiff from his employment with the District of Co- 
lumbia Government. 


Defendant says that plaintiff has no right as stated in 
paragraph numbered 6. 


In reply to paragraph numbered 20, defendant says that 
the plaintiff was a Tax Collector for the District of Co- 
lumbia Government at the time he filed his 1957 income 
tax return and that he swore in that return: ‘‘I declare 
under the penalties provided by law that this return (in- 
cluding any accompanying schedules and statements) has 
been examined by me and to the best of my knowledge and 
belief is a true, correct and complete return.’’ Therefore, 
paragraph numbered 20 is false and immaterial. 


Paragraphs numbered 34 and 35 concern actions taken 
by the plaintiff and/or his counsel subsequent to his re- 
moval from the District of Columbia Government. There- 
fore, these paragraphs are immaterial also. 


Defendant says in conclusion that the plaintiff was prop- 
erly removed from his position as Revenue Officer with the 
Department of General Administration; that there is sub- 
stantial evidence to support that action; that there is no 
genuine issue as to any material fact concerning plain- 
tiff’s removal and that, therefore, as a matter of law the 
complaint should be dismissed or, in the alternative, sum- 
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mary judgment should be granted in favor of the defend- 
ant. 


/s/ Oxester H. Gray 
Chester H. Gray, 
Corporation Counsel, D. C. 


/s/ Joan A. Harnest 
John A. Earnest, 
Assistant Corporation Counsel, D. C. 


/s/ Wuuiam F, Parren 
William F. Patten, 
Assistant Corporation Counsel, D. C. 
Attorneys for the Defendant, 
District Building, 
Washington, D. C. 20004 


(Filed December 4, 1964) 
Order 


Upon consideration of plaintiff’s motion for summary 
judgment, defendant’s motion to dismiss or, in the altern- 
ative, for summary judgment, the memoranda of points and 
authorities filed in support thereof, the exhibits attached 
thereto, and the oppositions to said motions, and upon 
consideration of oral argument by counsel for both parties, 
in open court, and it appearing to the Court that there is 
no genuine issue as to any material fact, it is, by the Court, 
this 16th day of November, 1964, 


OrvereD: That plaintiff’s motion for summary judg- 
ment be, and the same is, hereby denied and, it is, 


FurrHer Orperep: That defendant’s motion to dismiss 
be, and the same is, hereby denied and, it is, 
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Furtuer Orperep: That defendant’s motion for sum- 
mary judgment be, and it is, hereby granted. 


/s/ Grorce L. Hart, JR. 
Judge 


(Filed December 4, 1964) 
Notice of Appeal 


Notice is hereby given this 3rd day of December, 1964 
that Plaintiff, Nevin V. Hepner, hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia Circuit from the order entered in this action on Novem- 
ber 16, 1964, denying plaintiff’s motion for summary judg- 
ment and granting defendant’s motion for summary judg- 
ment. 


Epwarp L. MrrricaN 
Edward L. Merrigan 
Attorney for Plamtiff 
929 Pennsylvania Building 
Washington 4, D. C. 


IN THE 


United States Court of Appeals 


For tHe District or CotumBia Circuit 


No. 19,122 


Nevin V. Hepner, Appellant 
Vv. 


Distaicr or Conumpia GoveRNMENT, Appellee 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLANT 


United States Court of Appeals 


for the District of Columba Circuit 


Epwagp L. Merrican 


° : 929 Pennsylvania Building 
FILED APR 2 0 1965 Washington 4, D. C. 
Attorney for Appellant 


‘Purss or Brrow S. Anas, Wasemrcror, D.C. 
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QUESTIONS PRESENTED 


1. Was it error for the District Court to grant summary 
judgment dismissing Appellant’s complaint for reinstate- 
ment as an employee of the District of Columbia, when 
Appellant’s discharge was clearly arbitrary, capricious, 
unlawful and without support in the evidence? 


2. Was it error for the District Court to grant summary 
judgment dismissing Appellant’s complaint for reinstate- 
ment as an employee of the District of Columbia, when 
Appellant’s discharge was accomplished contrary to and 
in violation of Appellee’s own regulations and those of 
the Civil Service Commission? 


(a) Appellant’s Employment Background 


(b) The Events, Culminating in This Court’s De- 
cision in Chozick v. Hepner, Which Led to 
Appellant’s Unlawful Discharge 


(c) Appellant’s Payment of Income Tax on the 
$1,120 Awarded as Compensation in Chozick 
v. Hepner 


(d) Appellant’s Discharge by Appellee 
Summary of Argument 


Point I—The District Court Clearly Had the 
Power to Review Appellant’s Discharge 
and to Determine Whether Same Was 
Megal, Arbitrary, Capricious or With- 
out Support in the Evidence 

Point II—There Was no Lawful, Valid Ground 
of Any Kind to Support Appellant’s 
Summary Dismissal, and Said Discharge 
Was Clearly Illegal, Arbitrary and 
Capricious 

Point ItI—Appellee Failed to Observe its Own 
Regulatory Procedures and Those of the 
Civil Service Commission in Appellant’s 
Discharge, and Hence Same Is A Nullity 34 


Conclusion 
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IN THE 


United States Court of Appeals 


No. 19,122 


Nevin V. Hepner, Appellant 
v. 


District or CoLumBia GovERNMENT, Appellee 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLANT 


THE FACTS 
(a) Appellant's Employment Background 


Appellant, who is now more than 60 years of age and 
practically eligible for retirement as provided by law, was 
employed by Appellee, the District of Columbia Govern- 
ment, for a period of approximately 22 years prior to 
June, 1962 (J. A. 12, 34). During this entire period, Ap- 
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pellant served Appellee faithfully, honestly and diligently 
(J. A. 3, 13). In fact, even after Appellant’s summary 
discharge (out of which this litigation arose), Appellee’s 
own Central Grievance Committee ruled in writing (J.A. 
29): 


«c| . . Separate and apart from the incident with 
which we are here concerned, the record reflects no 
evidence which would indicate Mr. Hepner was not 
otherwise completely trustworthy when dealing with 
the public or his employers . . . The Committee... 
recommends that the Commissioners in the exercise of 
their discretion give consideration to employing the 
Appellant in some appropriate field removed from that 
of the assessment and collection of taxes.’? (Em- 
phasis supplied) 


During his long service in Appellee’s employ, and de- 
spite his very limited formal education,’ Appellant ad- 
vanced from a position as Tool Box Attendant in the Water 
Department to Cashier in the Office of Collector of Taxes 


(J. A. 3, 13). In this latter capacity, he served for 13 
years (J. A. 3, 13). In 1958, Appellant was transferred 
by Appellee to a position in the Tax Enforcement Division; 
and still later, Appellant was transferred to a position as 
Revenue Officer, Grade GS-6, in Appellee’s Compliance 
and Information Unit, Income and Franchise Tax Sec- 
tion, Finance Office (J. A. 3, 4, 13). 


Throughout the entire period of his employment by the 
District Government, Appellant enjoyed the complete con- 
fidence and highest esteem of his superiors, and as stated, 
he was scrupulously honest, loyal, faithful and willing in 


1 Appellant was born in Jackson, Virginia in 1903. At 15 years of age, 
he was forced to-leave high school to support his mother. He thereupon 
went to work successively as a farm hand; as a messenger for the L & N 
Railroad; as 2 Western Union messenger; as a street car conductor; as a 
bowling alley operator; as a cab driver; and finally he went to work for 
Appellee as a Tool Box Attendant (Deft’s Exhibit 8; Grievance Committee 
hearings, pgs. 51-53). 
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every respect (J..A. 4,13). Moreover, he was an outstand- 
ing leader of District employee activities, which were of 
great benefit both to Appellee and to the effectiveness and 
morale of the said employees (J. A. 4, 13). He created 
and administered a D. C. employees’ bowling league; the 
D. C. employees’ annual banquet; periodic D. C. employee 
dances and social functions; and he served as President of 
Lodge 631 of the American Federation of Government 
Employees, a labor organization consisting entirely of Dis- 
trict of Columbia Government employees (J. A. 4, 13). 
Appellant’s leadership in the last mentioned organization 
was so outstanding and effective that he was elected Presi- 
dent of the Council of all District of Columbia Govern- 
ment Lodges of said Federation, said Council being an 
organization representing aproximately 2,500 of Appel- 
lee’s employees (J. A. 4, 13). Finally, Appellant partici- 
pated in the management and operation of the D. C. Gov- 
ernment Employees’ Credit Union (J. A. 4, 13). 


Appellee, prior to the action which led to this litiga- 
tion, never found any reason to attempt to reprimand, sus- 
pend or discharge Appellant for any cause whatsoever. 
In summary, he was undisputably a model employee in 
every sense of the word. 


(b) The Events, Culminating in This Court's 1961 
Decision in Chozick v. Hepner, Which Led 
to Appellant’s Unlawful Discharge 


In 1956, while Appellant was still employed as a Cashier 
as aforesaid, his elderly stepmother fell ill and had to be 
confined to a Nursing Home (J. A. 20, 39). She requested 
Appellant to act for her in receiving and disbursing vari- 
ous funds which belonged to her, and in this connection, on 
April 14, 1956, she executed a Power of Attorney, author- 
izing Appellant to manage all of her very limited funds 
and to pay therefrom all of the expenses of her illness 
and confinement (J. A. 14, 39). Appellant acting pur- 
suant to this Power of Attorney, proceeded to manage 
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his stepmother’s affairs and to make various disburse- 
ments of her funds during the period from April, 1956 un- 
til December, 1957, when his stepmother died (J. A. 14, 
39). 


On October 29, 1957, while the stepmother was still 
confined to the Nursing Home, she executed a document, 
which provided as follows (J. A. 20, 21; Deft’s Exhibit 8) : 


“Do set forth on this date October 29th, 1957 that 
I, Elizabeth Geary Hepner of 2021 Kalorama Road, 
N. W., Washington, D. C., Widow of William J. Hep- 
ner, being of sound mind and of my own free will do 
hereby state that changes in my last Will and Testa- 
ment be changed to read that my step-son Nevin V. 
Hepner, should have considerations not mentioned in 
my last Will and Testament, and I agree services 
have been rendered by my step-son and that J am 
indebted to him for same. 


“That I, Elizabeth Geary Hepner of 2021 Kalorama 
Road, N. W., Washington, D. C. do hereby state on 
this same date October 29th, 1957, expect to depend 
on other services rendered by my step-son Nevin V. 
Hepner of 1460 Minnesota Ave., S. E., Washington, 
D. C. as of the present and future time state these 
services will assure me of happiness, companionship 
La the continuous care of my property and my well 

eing. 


Signed Exizasera Geary Herren 
Witness Marcarer Macey 


Subscribed and sworn to before me this 
29th day of October, 1957 


Eprra M. Stevens, 
Notary Public’’ 

The said document of October 29, 1957 failed to specify 
exactly what ‘‘services’’ were contemplated to be covered 
thereby, and of course, no amount of compensation, indebt- 
edness or payment therefor was mentioned. The record is 
clear, and it is undisputed, that Appellant received no pay- 
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ment or compensation from his stepmother for services of 
any kind up to and including October 29, 1957, when the 
aforementioned document was executed as aforesaid (J. A. 
21). In December, 1957, however, the stepmother’s illness 
became progressively worse and death seemed near. Ap- 
pellant, who held the stepmother’s Power of Attorney as 
aforesaid, decided, on the advice of his attorney, to attempt 
to close out her bank account in advance of death (Deft’s 
Ex. 8, Grievance Committee hearing, pg. 64). On Decem- 
ber 21, 1957, Appellant drew a check payable to himself 
in the amount of $1,500, and on this check he wrote: ‘‘Hx- 
penses and Services Rendered”’ (J. A. 39). On December 
23, 1957, Appellant wrote another check on the account 
in the sum of $1,800 (J. A. 39). These funds were re- 
deposited in Appellant’s account (Deft’s Exhibit 8, Griev- 
ance Committee hearing, pg. 64, 65). On December 27, 
1957, the stepmother died, and Appellant made all of the 
arrangements for her funeral and burial, and paid for same 
out of funds provided by the decedent (Deft’s Exhibit 8, 


Grievance Committee hearing, pg. 85). 


In the meantime, it seems that while the stepmother was 
confined to the nursing home, she apparently also caused 
an attorney, H. Edward Chozick, Esq., to prepare her 
Last Will and Testament (Docket No. 16, 318, CCA, DC 
Joint Appendix, pg. 5). This Will named Mr. Chozick as 
her Executor (Joint Appendix, pg. 6, Docket No. 16, 318, 
CCA, D.C.) Thus, “within a few days of the stepmother’s 
decease’’ in December, 1957, Appellant’s attorney received 
a demand from the said Chozick for an accounting by Ap- 
pellant of all funds of the deceased stepmother which Ap- 
pellant had handled pursuant to the aforementioned Power 
of Attorney (Deft’s Exhibit 8, Grievance Committee Hear- 
ing, pg. 27). 

Within a very short time thereafter, and im January, 
1958, Mr. Chozick obtained a Rule to Show Cause from the 
District Court directing Appellant to state why an account- 
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ing should not be compelled (Deft’s Ex. 8, Grievance Com- 
mittee Hearing, pg. 27). A hearing on this Rule was 
held before Judge Keech on February 18, 1958 (J. A. 40). 
Appellant was called as a witness, and almost the entire 
proceeding centered around why Appellant had withdrawn 
$3,300 from the deceased stepmother’s bank account just 
prior to her death in December, 1957 (J. A. 40, 41). The 
Court specifically asked Appellant’s attorney, Mr. Law- 
rence C. Moore, to state the purpose of these withdrawals 
(J. A. 40). Appellant’s attorney advised the Court as 
follows (J. A. 40): 


“That was drawn to reimburse himself for the care 
which he himself and the time which he himself had 
given to his stepmother over a period of two years.’’ 


Appellant himself testified as follows (J. A. 40): 


“A. I felt that I was entitled to as much as the 
nursing home, which was $115.00 a month, for my 


services. 


“<Q. What services did you render for the two years 
she was there? .... 


‘©A. I visited, as I said before, four or five times a 
week. I performed services for her. I bought her 
things out of money out of my own pocket which I 
hadn’t taken into account at that time, and also I 
charged $20.00 a month for the storage of the furni- 
ture in my house.”’ 


Thereafter, and on April 11, 1958, the aforementioned 
Chozick, in his capacity as Executor, filed a Complaint for 
Accounting and Money Judgment against Appellant (Civil 
Action 935-58, U. S. D. C., D. C.; Deft’s Exhibit 8). This 
complaint demanded an accounting and a ‘‘money judg- 
ment in such amount as shall be found by the Court to be 
due and owing to the estate of decedent by defendant’’ 
(Deft’s Ex. 8, Complaint in Chozick v. Hepner). Para- 
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graph 8 of the said complaint expressly alleged (Deft’s 
Ex. 8): 


“8. That plaintiff avers and believes that defend- 
ant had improperly managed the estate of decedent 
during her lifetime and after her death, and that as a 
result of his fiduciary relation with decedent, defendant 
made improper expenditures of decedent’s funds, con- 
trary to the understanding with decedent; and that as 
a result of said improper expenditures, there is due 
and owing the decedent and her estate certain sums 
of money;....”’ 


The record shows that appellant’s District of Columbia 
Income Tax Return was signed by appellant and his wife 
on April 12, 1958 (Deft’s Ex. 8, Appellant’s 1957 joint 
tax return). In the meantime, appellant sought advice 
from his attorney, Mr. Lawrence C. Moore, as to whether 
any of the monies im litigation with Mr. Chozick should be 
reported by him as taxable income (Deft’s Ex. 8, Grievance 
Committee hearing, pgs. 69, 70). Mr. Moore advised ap- 
pellant as follows (Deft’s Ex. 8, Grievance Committee 
hearing) : 


“Mr. Moore said; ‘There isn’t anything you can do 
until the case is decided and the final decision is made 
in the Court’, and he said, ‘Let’s worry about that 
when we get to it’.”’ 


Accordingly, the said tax return, prepared for appellant 
and his wife by an accountant with the Hecht Company 
(where appellant’s wife was employed) did not include any 
of the funds in litigation with Mr. Chozick as taxable in- 
come (Deft’s Ex. 8, 1957 tax return). In any event, it is 
perfectly clear and beyond dispute that on April 15, 1958, 
the date upon which appellant’s joint 1957 income tax re- 
turn was due for filing, Appellant’s entire administration 
of his stepmother’s funds and any right he had to compen- 
sation under the October 29, 1957 document referred to 
hereinabove were in litigation and his stepmother’s Eze- 
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cutor was demanding that Appellant remit to him all such 
funds. 


Thereafter, and on or about May 25, 1959, District Judge 
Sirica referred Chozick v. Hepner to the Court’s Auditor 
for an accounting in accordance with Rule 53 of the Fed- 
eral Rules of Civil Procedure (Civil Action 935-58, U.S. 
D.C., D.C.). On November 4, 1959, Appellant filed his final 
amended account with the Auditor (J.A. 43). In this ac- 
count, he listed all monies he received under the Power 
of Attorney, and all of the disbursements he made for 
medical services, clothing, ambulance services, nursing 
home, flowers, funeral and burial, cash given directly to 
the decedent (Deft’s Ex. 8, Final Account in Chozick v. 
Hepner). At the very end of this accounting, and without 
asserting any date of payment for the amounts listed, 
appellant set forth these entries in the account (Deft’s Ex. 
8, Final Account; J.A. 43): 


‘¢Personal services performed by Nevin V. Hepner 
for Elizabeth G. Hepner for 22 months from 1 Jan- 
uary 1956 through December, 1957 at $100 Pe 

200.00 


“Storage of furniture and personal belongings of 
Eliz. G. Hepner for 22 months at $20 per month, from 
1 January 1956 thru December, 1957 

$440.00” 


During the proceedings hereinbelow referred to before 
Appellee’s Central Grievance Committee, Lawrence C. 
Moore, the attorney who represented Appellant in Chozick 
v. Hepner, was asked to explain the basis for these two 
entries in Appellant’s account (Deft’s Ex. 8, Grievance 
Committee hearing, pg. 32). He testified as follows (Deft’s 
Ex. 8, Grievance Committee hearing, pg. 32): 


“‘Q, And I believe you mentioned, as part of that 
accounting, he asserted a claim for compensation. 
Would you tell the Committee, if you please, just 
exactly what circumstances were involved there? 
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A. Well, Nevin had a big stack of receipts for var- 
ious disbursements that he had made. He came up to 
my office and I gave him a desk and a chair, and I said, 
“Here are the forms. You sit down and make up an 
accounting’’, which he proceeded to do. 


“Fle listed all of the various disbursements and 
then, at the end, I think, actually to balance things out, 
he put in a claim for $100 a month for 22 months, be- 
cause he had a statement from his stepmother, which 
T had nothing at all to do with... in which she said 
she wanted him to have additional compensation for 
all of the work and bother, and what not, that he had 
been put to administering her affairs.’’ 


At page 34, 35 of the hearing transcript before Appel- 
lee’s Grievance Committee, Attorney Moore testified fur- 
ther regarding these entries in the account (Deft’s Ex. 8): 


“<Q, Now, Mr. Moore, did you investigate, or do you 
know, of your own knowledge, whether Mr. Hepner 
had received this $2200 that was set forth in the ac- 
counting, as compensation? 


A. As I said earlier in my testimony, I believe that 
was a balancing item that Mr. Hepner put in, in order 
to balance the receipts and disbursements, and he came 
up with the figure of roughly $2,200.00—$100 per 
month for 22 months, in order to balance the account.”’ 


Upon cross-examination by counsel for Appellee at the 
Grievance Committee hearing, Attorney Moore testified 
further, at page 43 (Deft’s Ex. 8): 


‘¢A. At the time when the accounting was prepared, 
my recollection of the events, when Nevin made up the 
accounting was that that was a balancing entry and 
that is how the particular figure of $2,200 was arrived 
at. It was the amount that was still necessary to 
balance the disbursements with the receipts. 


“<Q. So, therefore, Mr. Hepner, in his accounting, 
picked a figure out of the air to put down to make the 
books come out even? 


A. Well, if you wish to look at it that way.’’ 


Finally, at page 45 of the hearing record (Deft’s Ex. 
18), Mr. Moore stated that Appellant ‘‘had an accountant 
who assisted him’’ with the accounting, and ‘‘put it in 
final form for the Auditor’’. 


In any event, after a hearing on the accounting, Auditor 
Fred J. Eden rendered a written report, which was filed 
in Chozick V. Hepner on December 6, 1960 (Pl. Ex. A). 
When Auditor Eden reached the ‘‘balancing items of the 
account’’ testified to by Attorney Moore as aforesaid, he 
referred to them as mere ‘‘claims’’ (Pl. Ex. A, page 7). 
The Report then ruled as follows (PI. Ex. A, page 7, 8): 


‘| . . For his services Mr. Hepner is entitled to 
some compensation. His stepmother (who died De- 
cember 27, 1957) on October 29, 1957, executed a paper 
writing (Exhibits filed herewith) which reflects her 
desire that Mr. Hepner be paid something for his 
services, but no amount is stated therein. A conserva- 
tor acting for Mrs. Hepner and administering her 
estate under the statute could claim maximum com- 
pensation of $558.62. Mr. Hepner performed similar 
services, but in view of the paper writing executed 
by his stepmother, the Auditor finds that reasonable 
compensation to Mr. Hepner under all the circum- 
stances would amount to $1,000.00, and accordingly 
the Auditor recommends that Mr. Hepner be allowed 
credit in that amount, and as additional compensation 
he be allowed to retain a television set purchased for 
the patient and now in Mr. Hepner’s possession. 


“Storage of furniture 


‘The decedent owned miscellaneous household 
furniture which Mr. Hepner stored for her in his home. 
He claims the sum of $440.00 as storage charges. The 
furniture has not been appraised and apparently has 
little value. The Executor has rejected it as a cumber- 
some asset, in that the moving charges might prove 
to cost more than the furniture was worth. 


‘“‘Under these circumstances, Mr. Hepner was free 
at any time to dispose of the furniture as an offset to 
his claim for storage. Certainly he could not continue 
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to pile up storage charges under these circumstances. 
The Auditor finds that one year’s storage at the rate 
of $10.00 per month to be reasonable, and recommends 
that Mr. Hepner be allowed credit for the sum of 
$120.00.”? 


On December 17, 1960, Appellant filed Objections to the 
Auditor’s Report (Pl. Ex. B). He opposed the Auditor’s 
findings with reference to his ‘‘claim for services’’ and 
“‘claim for storage charges’’ as inadequate and unfair (PI. 
Ex. B, pg. 3). 


On February 17, 1961, District Judge Walsh denied 
these objections and approved the Auditor’s Report (Pl. 
Ex. C). Judgment was accordingly entered in favor of 
Executor Chozick. and against Appellant in the sum of 
$5,399.99. On March 17, 1961, Appellant filed a Notice of 
Appeal to this Court. After receiving briefs and hearing 
oral argument, this Court (a panel consisting of Mr. Jus- 
tice Burton and Judges Danaher and Edgerton) affirmed 
the District Court on the ground that there was no evi- 
dence of error or abuse of discretion (Pl. Ex. D). 


Appellant’s time to apply for certiorari to the Supreme 
Court expired 90 days thereafter, in or on about March 5, 
1962 (Title 28 U.S.C. § 2101). No petition was filed, so the 
judgment of the District Court was entered and became 
final. 


(c) Appellant's Payment of Income Tax on the $1,120 
Awarded as Compensation in Chozick v. Hepner 


On the basis of the Court’s decision which became final 
in March, 1962 and which awarded Appellant compensation 
and storage charge ‘‘credits’’ of $1,000 and $120 (or 
$1,120), Appellant and his wife, on November 23, 1962, paid 
Appellee income tax thereon for 1962 in the sum of $33.60 
(i.e. tax computed at 3% of the said $1,120), (See Pl. Ex. 
G). On November 30, 1962, Appellee returned Appellant’s 
said check, stating (Pl. Ex. H): 
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“T am returning the check to you for the reason 
that you failed to include the necessary 1962 Declara- 
tion of Estimated Income Tax Return therewith. . . 
Of course, the 1962 District of Columbia Individual 
Income Tax Return of these tax payers cannot be filed 
until January 1, 19€63.’’ 


(d) Appellant’s Discharge by Appellee 


During all of the foregoing proceedings (which were a 
matter of public record from January, 1958 through 
March, 1962) Appellant, without any warning, complaint 
or objection of any kind from Appellee, continued to serve 
in his position with the District Government. On or about 
June 14, 1962, however, without any preliminary Notice or 
advice to Appellant and without affording Appellant any 
opportunity to answer or explain, Appellee delivered a let- 
ter to Appellant, which stated, in pertinent part (J.A. 
14-16): 


“This is an advance notice of at least thirty (30) 
calendar days of a proposed action to remove you 
from your position as a Revenue Officer, GS-6... This 
action is proposed for the following reasons. 


“You falsified your District of Columbia individual 
income tax return for the calendar year 1957 in that 
you omitted from such return certain items of gross 
income, as more fully detailed below. Because of the 
nature of your position and your duties, this falsifica- 
tion has destroyed your effectiveness as a Revenue 
Officer. The following information, taken from plead- 
ings, memorandums, exhibits and other documents 
filed in the United States District Court for the Dis- 
trict of Columbia (Civil Action No. 935-58), is fur- 
nished in support of this charge. 


“On April 14, 1956, your stepmother, Elizabeth 
Geary Hepner, executed a power of attorney which 
authorized you to manage her property for her ac- 
count. On December 27, 1957, Elizabeth Geary Hep- 
ner died. On April 11, 1958, H. Edward Chozick, 
Executor of the Estate of Elizabeth Geary Hepner, 
deceased, filed against you in the United States Dis- 
trict Court for the District of Columbia a Complaint 
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For Accounting And Money Judgment alleging that 
you improperly managed the estate of the decedent 
during her lifetime and after her death, made im- 
proper expenditures of the decedent’s funds, and that 
as a result of said improper expenditures there is due 
and owing the decedent and her estate certain sums 
of money. 


‘“‘On May 25, 1959, the case was referred to the 
Auditor of the District Court with direction to audit 
and state the account of Nevin V. Hepner with Eliza- 
beth Geary Hepner, deceased. During the course of 
the proceedings before the Auditor, which resulted in 
a judgment being entered against you in the amount 
of $5,399.99 because of your failure to account there- 
for, you filed on November 4, 1959, a Second or 
Amended Account covering the period April 14, 1956 
to January 22, 1958, claiming credit for disbursements 
to yourself as follows: 


‘‘Personal services performed by Nevin V. Hepner 
for Elizabeth G. Hepner for 22 months from 1 Jan- 
uary 1956 thru (sic) December, 1957 at $100. per 
month $2,200.00 


‘‘Storage of furniture and personal belongings of 
Eliz. (sic) G. Hepner by Nevin V. Hepner for 22 
months at $20. per month, from 1 January 1956 thru 
(sic) December, 1957. $440.00 


‘‘You disbursed the foregoing amounts to yourself 
in December, 1957. 


‘“‘No part of the $2640 received by you for your 
services to your stepmother, Mrs. Elizabeth Geary 
Hepner, during the period January, 1956 through De- 
cember, 1957 were reported by you in any District 
of Columbia individual income tax return filed by you, 
although you filed such returns for each of the calendar 
years 1956, 1957, 1958, 1959, 1960 and 1961... . 


“In view of your falsification of your 1957 income 
tax return, your effectiveness as a Revenue Officer has 
been destroyed. . . 


‘‘Because of the nature of the charge upon which 
your removal from the service is proposed, your re- 
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tention in an active duty status pending final determi- 
nation with respect to your proposed removal is 
deemed to be detrimental to the best interests of the 
District of Columbia Government in that, in view of 
the charge placed against you as stated above, your 
effectiveness in your position of Revenue Officer has 
been destroyed. Accordingly, it is proposed to sus- 
pend you from duty and pay until final action has been 
taken concerning the proposal to remove you... 
Sincerely yours 
sgd. G. M. Thornett 
Secretary 
Board of Commissioners, D. C.’’ 


On June 14, 1962, Appellant responded in writing to this 
letter and prayed that he be kept in pay status until final 
disposition of the case (J.A. 16). He urged Appellee to 
find that his ‘‘continued presence on the payroll will not 
endanger the security of the D. C. Government, nor the 
health and safety of fellow employees’’ (J.A. 16). Finally, 
he advised Appellee that his attorney, the aforementioned 
Lawrence C. Moore, was away from the city and would 
not return until June 19, 1962 (J.A. 16). He thus stated 
(J.A. 16): 


“The essential papers and documents are in his 
possession. .. Since this case was in litigation for 
five years, and Mr. Moore represented my interests 
throughout, it is necessary that I consult him before 
proceeding further. . .” 


On June 18, 1962, Appellee denied Appellant’s requests, 
and without any further proceedings of any kind, sus- 
pended Appellant from duty and pay (J.A. 16.) 


On June 26, 1962, Appellant’s counsel filed a reply to 
Appellee’s aforementioned notice of dismissal (J.A. 16). 
This letter (Deft’s Ex. 4) stated (J.A. 16): 


“Please be advised that Mr. Hepner and the Ameri- 
can Federation of Government Employees, of which 
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he is a member and for whom I serve as General Coun- 
sel, have designated me to act for and represent Mr. 
Hepner in the proceeding commenced by Mr. Thor- 
nett’s letter of June 14, 1962. 


“‘Mr. Hepner specifically and completely denies that 
he falsified his District of Columbia individual income 
tax return for the calendar year 1957, and thus he 
denies that the charges leveled against him can possi- 
bly constitute lawful basis for your proposal to re- 
move him from his position with the District Govern- 
ment. 


“First of all, please note that although your letter 
of June 14, 1962 states or implies that you served or 
furnished with your said letter copies of pleadings, 
memorandums (sic), exhibits and other documents 
allegedly filed in a certain District Court action, Mr. 
Hepner states that no such copies of papers were 
furnished to him with your said letter. In order to 
defend properly against the charges you make in your 
letter, it is essential, in justice, that you furnish pre- 
cise copies of those specific papers you say support 
those charges. 


‘<Moreover, while you assert that Mr. Hepner failed 
to report the sum of $2,640. in his 1957 income tax re- 
turn, and while you state that he received and retained 
these amounts during the period from January 1956 
through December, 1957, you fail entirely to take into 
account the following: 


‘<1, Mr. Hepner’s right to receive or retain any 
portion of those funds was in litigation from early 
1958 through most of 1961. Thus, before (or at least 
at or about) the time his 1957 return was due for filing 
in 1958, a Complaint for Accounting and Money Judg- 
ment was filed against him with reference to these 
very matters here in controversy; and that dispute 
was not settled until the Court of Appeals action in 
1961. 


«9. In truth and in fact, Mr. Hepner believes that 
in the very Court action you mention in your letter, 
first an Auditor of the Court, and then the District 
Court, and then the Court of Appeals ruled succes- 
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sively that Mr. Hepner was not entitled to payment 
of the $2,200. and $440. items you refer to. Thus, in 
1961, it was judicially established that Mr. Hepner 
had no right to claim, receive or hold the items of al- 
leged income here involved. Under these circum- 
stances, and he tells me that by reason of the express 
advice of his attorney, Lawrence C. Moore, Esq., 
Washington, D. C., Mr. Hepner says he never reported 
the items of alleged income you describe. The Court 
holdings have established that he had no right to claim 
or retain these amounts, and it would, therefore, have 
been erroneous for him to include such items in a tax 
return; and had he done so and paid any tax thereon, 
be would now, in all probability, be entitled to a re- 
un 


‘3. Mr. Hepner claims to this very day that the 
Estate of his late stepmother is indebted to him for 
$3,804., which amount more than offsets the items you 
refer to in your letter. This claim was also in litiga- 
tion from early 1958 through most of 1961, and Mr. 
Hepner and his wife still contend that these advances 
should have been set off against any amounts he drew 
from the decedent. 


‘‘Under all of these circumstances, and considering 
that Mr. Hepner has been an employee of the District 
of Columbia for more than 21 years; and has just a 
short period of time left before he is eligible for re- 
tirement, it is most respectfully submitted that this 
matter should be set down for a hearing at which Mr. 
Hepner and witnesses in his behalf, including his 
aforementioned attorney, who is said to have advised 
him continuously with respect to the moneys in issue, 
can be heard. Mr, Hepner states that, at no time, did 
he intend to falsify any income tax return; and that 
the record here, if he is allowed fully to ‘present at 
will sustain his ‘position. 


‘Your kind attention to this reply and the request 
herein contained for a hearing will be appreciated.’’ 


On July 5, 1962, without any further notice or proceed- 
ings of any kind, Appellant’s request for a hearing was 
denied and he was discharged by Appellee (J.A. 19). The 
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Secretary to the Board of Commissioners stated, in perti- 
nent part (J.A. 19): 


“After full and careful consideration of the infor- 
mation contained in Mr. Merrigan’s letter, including a 
request that a hearing be held, it has been determined 
(1) that no useful purpose would be served by grant- 
ing a hearing at this time, and (2) that the charge 
cited in my letter of June 14, 1962, is sustained, and 
warrants your removal for the good of the service. 
Accordingly, you are hereby notified that you will be 
removed from the District of Columbia Government 
Service at the close of business on July 15, 1962.”’ 


Appellant, who was already discharged and off the pay- 
roll, was notified he could appeal to the Commissioners’ 
Central Grievance Committee, if he desired so to do. On 
July 24, 1962, a written appeal was filed (J.A. 19). 


On October 16, 1962, a Grievance Committee, consisting 
of an Assistant Corporation Counsel for Appellee, the 
Chief of Appellee’s Office of Business Administration, De- 
partment of Sanitary Engineering, and defendant’s As- 
sistant Superintendent of the Department of Recreation, 
held a hearing on Appellant’s appeal. 


It was stipulated at the outset of the hearing that the 
only charge against Appellant was the allegation that he 
falsified his 1957 D. C. income tax return (Deft’s Ex. 8, 
Grievance Committee hearing, pgs. 2-4). The Chairman 
of the Committee thereupon announced (Hearing record, 
Deft’s Ex. 8, p. 13): 


“‘Chairman Cole: Perhaps it should be stated, at 
this time, for the benefit of those present, that this 
committee is a committee appointed by the Commis- 
sioners to make recommendations based on its find- 
ings. It is not a decision making committee.’ 


With reference to Appellee’s sole charge against appel- 
lant, to wit, that he intentionally falsified his 1957 income 
tax return by failing to report $2,640 in compensation he 
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allegedly received from his stepmother, all of the facts and 
circumstances hereinbefore recited in this brief regarding 
the Chozick v. Hepner matter were fully presented in evi- 
dence (J.A. 20-26). Appellant testified that he did not 
receive the alleged compensation from his stepmother dur- 
ing 1956, 1957 or at any other time (J.A. 20); that his 
mere ‘‘claims for compensation’? had been in litigation 
since almost the very date of his stepmother’s death in 
December, 1957 (J.A. 21, 22); and that he had been advised 
by his attorney, Mr. Moore, not to include any of the sums 
in litigation in his 1957 tax returns because his right to 
receive or keep any of the funds would have to be settled 
by the Courts (J.A. 27). The attorney, Mr. Moore, was 
also called as a witness before the Committee, and he testi- 
fied under oath that Mr. Hepner never received the $2,640 
in question in 1957; that the amount, as aforesaid, consisted 
of mere ‘‘claims’’ or ‘‘balancing items’’ in the Court ac- 
counting before the Auditor, and that same had been de- 
nied or reduced in the Court proceedings (J.A. 22, 23). 


When the time arrived for Appellee to offer proof be- 
fore its own Grievance Committee in support of its sole 
charge against Appellant, Appellant’s supervisor was Ap- 
pellee’s only witness (J.A. 27). He readily admitted from 
the very outset that he had never even discussed the al- 
leged charge with Appellant before he was summarily dis- 
missed (J.A. 28). 


When Appellant’s supervisor testified that he first 
learned of the allegations against plaintiff from another of 
Appellee’s employees, a Mr. Marlon Kisslinger, and that 
he (the supervisor) had no personal knowledge to support 
the charges and that the discharge was predicated entirely 
on Mr. Kisslinger’s report, Appellant’s counsel insisted 
that Mr. Kisslinger be produced for examination (J.A. 28). 
Appellee strenuously objected (J.A. 28). The Grievance 
Committee thereupon sustained the objection, and while 
it was noted that Mr. Kisslinger was ‘‘available if the 
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Committee wishes to call him’’, the Committee refused to 
do so (J.A. 28). 


Thereafter, and on or about December 4, 1962, the 
Grievance Committee filed a written report, with recom- 
mendations to Appellee’s Board of Commissioners (J.A. 
28). No copy of this Report was made available to Appel- 
lant or his counsel until after the instant action in the 
District Court was commenced, and Appellee filed its An- 
swer to the complaint herein. In any event, the following 
statements appear in that report (J.A. 28): 


(a) ‘‘For the reason that counsel for appellant and 
the Department agreed that the sole issue was the 
alleged falsification of the 1957 Income Tax Return 
(TR 3 and 4) as well as circumstances discussed here- 
inafter, the Committee is of the firm opimon that 
‘falsification’ rather than the amount is the essential 
issue to be determined by this appeal.’’ 


(b) **. . . it is the wnanimous opinion of the Com- 


mittee, after full consideration of the testimony and 
evidence, that the Departmental action was justified 
and should be sustained.’? (Emphasis supplied) 


But, as Defendant’s Ex. 12 shows, only two members of 
the three-man Committee actually signed the report (J.A. 
29). 


The Grievance Committee nevertheless recommended to 
Appellee’s Commissioners that appellant be retained as 
an employee (J.A. 29). In this connection, the report 
stated: 


‘‘Notwithstanding the foregoing, it was the con- 
sensus of feeling of the Committee members that some 
consideration should be given by the Commissioners 
to the long and satisfactory service rendered to the 
District Government by the appellant. He is 59 years 
old and has been employed by the District Government 
in one capacity or another for some 22 years. Without 
being able to document it in the record, the Committee 
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feels that Mr. Hepner dealt with Elizabeth Hepner’s 
funds under the wmpression (wrong as it may have 
been) he was dealing with his own funds. Separate 
and apart from the incident with which we are here 
concerned, the record reflects no evidence which would 
indicate Mr. Hepner was not otherwise completely 
trustworthy when dealing with the public or his em- 
ployers. We recognize the responsibility of the De- 
partmental heads of the Finance Office. Under the 
circumstances outlined above, they had little choice or 
alternative but to take appropriate action once the 
matter had come to their attention. It is for this 
reason that the Committee recommends that the De- 
partmental action be sustained, The Committee fur- 
ther recommends that the Commissioners in the exer- 
cise of their discretion give consideration to employing 
the appellant in some appropriate field removed from 
that of the assessment and collection of taxes.’’? (Em- 
phasis supplied) 


In spite of the foregoing, and without any further hear- 
ings or proceedings of any kind, Appellee’s Commissioners 
denied Appellant’s appeal and sustained the discharge 
(J.A. 30). They stated: 


s¢. . . The Commissioners approved the recommen- 
dation of the Central Grievance Committee that the 
action removing Mr. Hepner from his position as 
bee Officer, GS-6, effective July 15, 1962, be sus- 
tained. 


“The Central Grievance Committee, in its report, 
made the further recommendation: 


‘That the Commissioners in the exercise of their 
discretion give consideration to employing the appel- 
lant in some appropriate field removed from that of 
assessment and collection of taxes.’ 


‘‘No action was taken by the Commissioners on the 
above quoted recommendation because they were ad- 
vised that Mr. Hepner has the right to apply for any 
vacant position for which he may be qualified and 
eligible.’’ 
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On December 12, 1962, Appellee advised Appellant of the 
action so taken by its Commissioners, and stated further: 


‘You are hereby advised that there is no further 
right of appeal from this decision.’’ 


On December 21, 1962, Appellant appealed to the Civil 
Service Commission (J.A. 30). 


On January 23, 1963, Appellee wrote to the Civil Service 
Commission, stating: ‘‘Mr. Hepner has no right of appeal 
to the Civil Service Commission since he is neither a vet- 
eran nor occupies a position in the competitive service.’’ 


(J.A. 30). 


On February 20, 1963, the Civil Service Commission 
ruled: ‘‘In light of our analysis above, we find we have 
no authority under law or Commission regulation to ac- 
cept Mr. Hepner’s appeal’’ (J.A. 31). 


Appellant thereupon commenced the instant action (J.A. 
31). After appellee filed its Answer, the parties cross- 
moved for summary judgment (J.A. 12, 32, 33). Judge 
Hart heard oral argument, at the conclusion of which he 
simply granted Appellee’s motion and denied Appellant’s, 
without writing any opinion and without stating any rea- 
sons for his decision (J.A. 47, 48). This appeal ensued. 


Regarding appellee’s 1957 income tax contention, the 
Court might note that Appellee never notified Appellant 
of any alleged deficiency in his 1957 joint income tax return 
until June 14, 1962, the same day on which it summarily 
suspended Appellant as aforesaid. Even then, the total 
deficiency in tax asserted was only $79.20, and that amount 
was computed on the alleged compensation of $2,640, 
whereas the Auditor, as aforesaid, reduced the ‘‘claim’’ 
for that amount to $1,120 (J.A. 31; Plaintiff’s Ex. F). The 
Federal Government has never made any claim against 
Appellant for additional tax for 1957. 


In any event, the $79.20 tax, plus penalty, was paid by 
Appellant wnder protest (even though same seemed clearly 


22 


barred by the Statute of Limitations (D.C. Code, 1951, 
§ 47-1586i) and otherwise unlawful) (J.A. 31). A suit was 
thereafter commenced by Appellant against Appellee in the 
Court of General Sessions to recover the said tax and 
penalty so paid (Hepner v. District of Columbia, C/A No. 
GS 16681-64). That action is still pending without decision. 


SUMMARY OF ARGUMENT 


The District Court clearly had the power to review 
Appellant’s discharge and to determine whether same was 
illegal, arbitrary, capricious or without support in the 
evidence (Service v. Dulles, 354 U.S. 363; Vitarelli v. 
Seaton, 359 U.S. 535; Olenick v. Brucker, D.C. App. 1959, 
273 F. 2d 819; Pelicone v. Hodges, D.C. App. 1963, 320 
F. 2d 754). Under the facts and circumstances here in- 
volved, it is crystal clear that Appellant’s discharge was 
arbitrary, capricious and without support in the evidence. 
Appellee’s sole charge against Appellant was that he 
willfully falsified his 1957 income tax return by failing to 
include therein $2,640. in gross income which, the record 
shows, Appellant has never received to date. Appellee, of 
course, had the burden of proof regarding the alleged 
‘¢willful falsification’’ of the return, but Appellee has com- 
pletely failed to carry that burden in any respect. In fact, 
the evidence shows Appellant, in early 1958, was advised 
by his attorney that his mere ‘“‘claim for compensation’’, 
which was then or about to become involved in litigation, 
was not reportable in the 1957 tax return, and that advice, 
on the authority of 26 U.S.C. 1303 and a long line of cases 
cited in Point II of this brief, was patently correct. Indeed, 
the record shows that Appellant’s discharge was not only 
without support in the evidence, but it was also plainly 
arbitrary, capricious and unlawful. 


Finally, Appellant’s discharge is void because same was 
accomplished by Appellee in flagrant violation of its own 
Regulations and those of the Civil Service Commission 
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(Service v. Dulles, 354 U.S. 363; Vitarelli v. Seaton, 359 
U.S. 535). 


On the basis of this record, the District Court patently 
erred by granting Appellee’s motion for summary judg- 
ment, such action being taken without any findings or con- 
clusions or reasons, and without any opinion whatsoever. 


ARGUMENT 
POINT I 


The District Court Clearly Had The Power To Review Appel- 
lant’s Discharge And To Determine Whether Same Was 
Illegal, Arbitrary, Capricious Or Without Support In The 
Evidence. 


During the summary judgment proceedings before Judge 
Hart, Appellee’s main contention was that the courts are 
powerless to review Appellant’s discharge by the District 
of Columbia Government—that the Commissioners have 
unfettered discretion in the premises, and irrespective of 


the merits of Appellant’s suit, it must be dismissed. It 
is submitted that this contention is baseless, unjust and 
wholly contrary to the rules of law which have been de- 
veloped by the courts to protect Government employees 
from arbitrary, capricious and groundless dismissals. 


Under Section 1-216 of the District of Columbia Code, 
the Commissioners are ‘‘authorized to . . . reduce the 
number of employees, remove from office, and make appoint- 
ments to any office under them authorized by law.’’ But, 
this section does not expressly or impliedly give the Com- 
missioners the right to proceed unlawfully, arbitrarily or 
capriciously in their relations with District of Columbia 
employees. In fact, Section 1-102 of the Code itself pro- 
vides that all powers exercised must not be inconsistent 
with the Constitution and laws of the United States, and 
that those aggrieved by unlawful or improper acts of the 
District Government are authorized to sue in the courts 
of the District of Columbia. Moreover, under Section 1- 
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902 (b) of the Code, it is expressly provided that the courts 
of the District of Columbia and the Supreme Court of the 
United States shall establish ‘‘the doctrines and principles 
of law’? which are ‘‘to be controlling in the District of 
Columbia’’. 


During recent years, the Supreme Court, this Court and 
the United States Court of Claims have meticulously sought 
in a long line of decisions to make it crystal clear that the 
courts are indeed empowered and should exercise their 
authority to set aside unlawful, unjust, arbitrary and 
capricious dismissals of Government employees (Service 
v. Dulles, 354 U.S. 363 (1957) ; Vitarelli v. Seaton, 359 U.S. 
535 (1959) ; Olenick v. Brucker, D.C. App., 1959, 273 F. 2d 
819; Ingalls v. Zuckert, D.C. App. 1962, 309 F. 2d 659; Peli- 
cone v. Hodges, D.C. App. 1963, 320 F. 2d 754; Gadsden v. 
United States, C. Cl. 1948, 78 F. Supp. 126; Levy v. United 
States, C. Cl. 1950, 118 C. Cl. 106; McGuire v. United States, 
C. Cl. 1959, 145 Ct. Cl. 17). In Pelicone v. Hodges, supra, 
a case decided by this Court as recently as 1963, Chief 


Judge Bazelon, writing for a unanimous panel, stated the 
rule as follows, at page 755: 


‘‘Our review in this kind of case is limited to deter- 
mining whether the statutory and regulatory pro- 
cedures were observed and whether the challenged 
action was arbitrary and capricious or supported by 
evidence.”’ 


In Gadsden v. United States, supra, the Court of Claims 
stated the controlling doctrines and principles of law in 
greater detail, as follows, at pages 127, 128: 


‘In innumerable cases it has been held that where 
discretion is conferred on an administrative officer to 
render a decision, this decision must be honestly rend- 
ered, and that if it is arbitrary or capricious, or rend- 
ered in bad faith, the courts have power to review it 
and set it aside. This court has this question presented 
to it constantly in cases arising under Government 
Contracts, where the contracting officer and the head 
of the department are given the power to render final 
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decisions on questions of fact. Both this Court and 
the Supreme Court have many times held that if the 
decision is arbitrary or capricious or so grossly erron- 
eous as to imply bad faith, it will be set aside. See 
e.g. Burchell v. March, 17 How. 344, 349, 15 L. Ed. 96; 
Kihlberg v. United States, 97 U.S. 398, 24 L. Ed. 1106; 
United States v. Gleason, 175 U.S. 588, 602. . .; Rapley 
v. United States, 223 U.S. 695, 701, 32 S. Ct. 352, 56 
L. Ed. 614. 


“The court will not substitute its judgment for that 
of the administrative officer, but the employee neverthe- 
less has the right to the honest judgment of the adminis- 
trative officer. If that officer does not render an honest 
judgment but acts arbitrarily, capriciously or mali- 
ciously, then undoubtedly the rights of the employee 
have been violated. . .’’ 


In an even more recent decision, at least two Justices 
of the Supreme Court stated that an arbitrary, capricious 
dismissal of a Government employee raised serious ques- 
tions under the Fifth and Sixth Amendments to the Con- 
stitution, and that such cases should always be fully heard 


by the courts in order to prevent the denial of due process 
and unfair, harsh results and stigmas which inevitably flow 
from such discharges, and indeed remain with dismissed 
employees for life.” 


2Please see Mr. Justice Douglas’ dissenting opinion (concurred in by Mr. 
Justice Black) in Williams v. Zuckert, 371 U.S, 531 (1963), where he stated 
at pages 534, 535: 


“CA trial for misconduct involving charges of immorality, like one for 
disloyalty, is likely to be ‘the most crucial event in the life of a public 
servant, If condemned, he is branded for lifo as a person unworthy of 
trust or confidence. To make that condemnation without meticulous re- 
gard for the decencies of a fair trial is abhorrent to fundamental jus- 
tice ...?? 


“¢Petitioner has been deprived of his job and permanently stigmatized 
. » » Petitioner does more than rely on the Regulation. He relies on the 
Fifth Amendment and the Sixth Amendment. To be sure, his request at 
the hearing was not phrased in constitutional terms. But administrative 
procedures are not games in which rights are won or lost on the turn 
of a phrase, In the District Court he claimed that this procedure ‘‘was 
arbitrary and capricious and violative of the Fifth and Sixth Amendments 
of the Constitution’’. That adequately raised the issue’’. 
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In light of the foregoing, and particularly in view of the 
undisputed facts and circumstances presented by the in- 
stant case, we submit that the District Court patently had 
jurisdiction over this action and that it was error for it 
to refuse to set aside the arbitrary, capricious and ground- 
less dismissal of Appellant herein. 


POINT II 
There Was No Lawful, Valid Ground of Any Kind to Support 
Appellant’s Summary Dismissal, and Said Discharge Was 
Clearly Illegal, Arbitrary and Capricious. 


By stipulation of counsel for the parties, the single 
alleged ground for Appellant’s discharge was that he 
falsified his 1957 income tax return (J.A. 20; Deft’s Ex. 8, 
Hearing Transcript, pp. 3, 4). He allegedly did this solely 
by failing to include therein $2,640. gross income which 
appellee asserts he ‘‘received during 1957 . . . for services 
to (his) stepmother’’ (J.A. 15; Deft’s Ex. 1). 


The record herein shows, of course, that Appellant never 
“‘received’’ $2,640. during 1957 or any other year ‘‘for 
services to his stepmother’’. In October, 1957, the step- 
mother signed a paper stating she wanted Appellant to 
have some compensation for his services, but that paper 
specified no amount. In fact, the stepmother died in 
December, 1957 without ever establishing any specific 
amount or rate of compensation for Appellant, and the 
evidence is undisputed that Appellant drew no such com- 
pensation in any specific amount or rate prior to her death. 
Appellee contends that simply because appellant had 
control, under the aforementioned Power of Attorney, over 
his stepmother’s funds (which totaled approximately 
$8,500.), he somehow ‘‘received’’ $2,640. in compensation 


8 Appellee’s Grievance Committee also ruled (J.A. 28; Deft’s. Ex. 12): 
‘‘For the reason that counsel for appellant and the Department agreed that 
tho sole issue was the alleged falsification of the 1957 Income Tax Return .. ., 
the Committee is of the firm opinion that ‘‘falsification’’ rather than amount 
‘*is the essential issue to be determined on this appeal.’’ 
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in December, 1957 because, just prior to the stepmother’s 
death and pursuant to his attorney’s advice, he transferred 
$3,300. of the total funds from her bank account to his for 
the purpose of closing her account prior to death. 


This contention is patently frivolous, because the record 
also shows that, within a few days after the stepmother’s 
death, her Executor, Mr. Chozick, was demanding, from 
Appellant, a full accounting of the entire $8,500. for which 
Appellant was responsible under the Power of Attorney. 
Under these circumstances, Appellant possessed nothing 
more in 1957 than a mere ‘‘claim’’ against the Estate of 
his stepmother for the reasonable value of his services. 
He held the entire amount of the deceased stepmother’s 
funds in trust, and he was clearly liable to account therefore 
to her Executor and, if necessary, to the Court. Indeed, 
by February, 1958, long before he was required to file his 
1957 income tax return, Appellant was compelled to testify 
before Judge Keech regarding his handling of the 
decedent’s funds, and by April 12, 1958, the date he signed 


the 1957 income tax return, Chozick v. Hepner had already 
been filed in the District Court. 


The undisputed facts also show that Appellant never even 
asserted a formal ‘‘claim’’ for the aforementioned 
amount of $2,640. until November 4, 1959 (almost 2 full 
years after the close of tax year 1957), at which time he 
filed his Accounting in Chozick v. Hepner (J.A. 43). The 
same facts show further that this ‘‘claim’’ was rejected by 
the Auditor, and reduced to $1,120. on December 6, 1960 
(approximately 3 full years after the close of tax year 
1957). The Auditor’s holding was sustained by the Court 
on February 17, 1961 (more than 3 full years after the 
close of 1957), and the District Court’s action was upheld 
by this Court in December, 1961 (approximately 4 years 
after the close of the tax year 1957). This Court’s decision 
became final on March 5, 1962 (more than 4 full years after 
the close of the tax year in question). The final result of 
this litigation was that Appellant’s ‘‘clatm’’ for compensa- 
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tion was settled, in 1962, for only $1,120., and he was 
directed to pay his stepmother’s Executor $5,399.99 out 
of the balance of the original $8,500. still in his hands. 


Under these circumstances, it is certainly understandable 
why Appellant went to his attorney, Lawrence C. Moore, 
in 1958 to inquire whether he should report any of the trust 
funds he was holding for his stepmother as gross income 
in his own 1957 income tax return. And, it is equally clear 
that it was correct for the said attorney to advise him not 
to do so, but “‘to wait until the case was decided in the 
Court”’ (J.A. 27; Hearing Record, Deft’s Ex. 8, p. 95). 
This advice was correct because the law has long been 
settled that ‘‘both the Government and tax payers are 
denied the privilege of allocating income or outgo (deduc- 
tions) to a year other than the year of actual receipt or 
payment—the year in which the right to receive, or the 
obligation to pay, have become final and definite in amount” 
(Dixie Pine Products v. Commissioner, 320 U.S. 516 (1943) ; 
Security Flour Mills v. Commissioner, 321 U.S. 281, 286, 
287; United States v. Texas Mexican Railway Company, 
C.C.A. 5, 1959, 263 F. 2d 31). In the Texas Mexican Rail- 
way Company case, supra, Judge Wisdom stated the rule 
as follows, at page 34: 


“The rationale of Dixie Pine and Security Mills is 
clear. A taxpayer seriously contesting a claim may not 
accrue it until liability is determined with reasonable 
certainty. Two obvious reasons support this principle. 
First, a tax payer cannot talk out of both sides of his 
mouth at one time. Second, even if skillful in such an 
accomplishment, the existence of any liability is un- 
certain until the last bell is rung im the last court.’’ 
(Emphasis supplied) 


The propriety and soudness of Attorney Moore’s advice 
to Appellant is further demonstrated by the provisions of 
the so-called ‘‘Back Pay’’ section of the Internal Revenue 
Code (Title 26 U.S.C. 1303 (b), 68A, Stat. 335) and by 
the decisions in Cotnam v. Commissioner of Internal 
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Revenue, C.C.A. 5, 1959, 263 F. 2d 119, and Davies v. Com- 
missioner, 23 Tax Court 524 (1954). Under the so-called 
“‘back pay’’ section of the Code, compensation received 
during one taxable year (1962, for example) for services 
performed during prior years (1956, 1957 for example), 
the receipt of which was delayed by a dispute in ‘‘court 
proceedings’’, is reported in the year of actual receipt but 
can be ‘‘spread back’’ for tax purposes and taxed at the 
rates applicable to the earlier years during which the 
services were actually performed. Under this law, Appel- 
lant clearly had the right to wait until Chozick v. Hepner 
was final to determine what amount of ‘‘back pay’’ was 
actually fixed as due; and then the tax on that pay, when 
received, would quite properly be based on 1956 and 1957 
rates, since the services for the stepmother were performed 
during those years. As things finally turned out in 
Jhozick v. Hepner, the total amount of ‘‘back pay’’ finally 
payable to Appellant was only $1,120.; and under the Code, 
that amount was subject to the back pay-spread back pro- 
visions of Section 1303 of Title 26. 


In Cotnam v. C. I. R., supra, a case somewhat similar 
to the case at bar, one Hunter of Mobile, Alabama 
promised to give Mrs. Ethel Cotnam 1/5 of his estate if 
she would serve him as an attendant or friend for the rest 
of his life. She so served, but Hunter died 414 years later 
without a will. In 1948, 4 years after Hunter’s death and 
after a long, hard-fought suit against the Administrator 
of Hunter’s Estate, the Supreme Court of Alabama upheld 
the validity of Mrs. Cotnam’s contract and awarded her 
$120,000. Her attorney’s fees to collect that amount were 
$50,365.83. The Commissioner of Internal Revenue treated 
the entire $120,000. as taxable income, and in accordance 
with the aforementioned ‘‘back pay’’ provisions, appor- 
tioned the entire $120,000. over the 414 year period Mrs. 
Cotnam had served as Hunter’s attendant. The Com- 
missioner, however, limited the deduction for attorney’s 
fees to 1948 only, the year the claim was finally settled and 
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the monies actually received. The Tax Court upheld the 
Commissioner (28 T.C. 947), and an appeal was taken to 
the Court of Appeals for the Fifth Circuit. The Court of 
Appeals reversed the Tax Court in part by holding that 
only $79,635. of the $120,000. award was taxable to Mrs. 
Cotnam and that that amount only should be spread back. 
Regarding the attorneys fees, the Court ruled these were 
not income to Mrs. Cotnam, but had been paid, by dint 
of a prior contingent fee contract, directly to the lawyers. 


Applying the reasoning of the Cotnam case to the case 
at bar, Appellant Hepner would have been entitled, im 1962, 
to deduct from the $1,120. he received by reason of the 
judgment all legal fees necessarily expended to prosecute 
his claim for that compensation, which, we are certain, 
would have largely eliminated his tax obligation altogether. 
Nevertheless, under the back pay provisions of the Code, 
he would still have the right to ‘‘spread back’’ any balance 
which might still be subject to tax. 


In Davies v. Commissioner, supra, Gertrude Davies com- 
menced to work for a doctor in October, 1931 and continued 
in his employ until his death in 1946. Her salary during the 
entire period was $25.00 per week. In order to retain her 
in his employ, the doctor promised to take care of her in 
his will; but like Hunter in the last case, he died intestate. 
Mrs. Davies thereupon sued his estate for $60,000. repre- 
senting her claim for services. In 1949, the case was heard 
by a judge and jury, but after trial, the jury was unable to 
agree. She thereupon settled for $8,500 in 1950. Contrary 
to the ‘‘back pay’’ rule and the Cotnam decision, the Com- 
missioner, sustained by the Tax Court, held the entire 
amount finally recovered was taxable in 1950, the year of 
receipt after settlement of her claim. 


Applying Davies to the case at bar, Appellant was not 
subject to tax in 1957 on $2,640., as contended by Appellee. 
Rather, he was subject to tax im 1962 on only $1,120. 
Indeed, if Appellee’s theory were applied in Davies, Mrs. 
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Davies would have had to report and pay tax in 1947 on 
her $60,000. claim, albeit she only recovered $8,500. three 
years later. This obviously would be an impossible, base- 
less, ludicrous contention which any Court would have 
struck down under the rules of law hereinabove set forth. 


Consequently, we submit that it is clear beyond per- 
adventure that Appellant had no duty at law to report, in 
his 1957 return, either $2,640. or $1,120. or any other amount 
of compensation for services to his stepmother. The 
amount of compensation was not finally fixed until 1962, and 
it was then, and only then, that the $1,120. (less deductible 
legal fees) was reportable. 


But, irrespective of the foregoing, it is absolutely patent 
that Appellant did not willfully falsify his 1957 return by 
not reporting therein the said claim for compensation, and 
lacking any proof of such willful falsification, Appellee’s 
entire discharge case against Appellant is wholly without 
foundation in fact or in law. Under the D. C. Code (Sec- 
tion 47-1589e), the failure to include an item of income in a 
tax return is penalized only if it is shown to be ‘‘willful’’ 
or ‘‘fraudulent’’ and the product of a ‘‘willful’’ attempt 
“‘to defeat and evade tax’. In Owens v. Umited States, 
U.S. D. C. Ark. 1951, 98 F. Supp. 621, affd. 197 F. 2d 450, 
the following definition of ‘‘fraud’ or ‘‘willful falsifica- 
tion’? was adopted, at page 627: 


‘The fraud meant is actual intentional wrongdoing, 
and the intent required is the specific purpose to evade 
a tax believed to be owing .... Fraud cannot be in- 
ferred, but must be established by clear and convinc- 
ing proof.’’ 


Moreover, there cannot be any real dispute over the long 
established rule that the burden of proving ‘‘fraud’’ or 
‘‘willful’? falsification is always on the Government— 
never upon the taxpayer, or Appellant in the case at bar 
(Valetti v. Commissioner, 260 F, 2d 185). That is true 
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whether the fraud be alleged in a civil or criminal pro- 
ceeding. 


In Ries v. Umited States, 172 F. Supp. 929, the Court 
stated at page 934: 


“‘To hold otherwise would be to relieve the Govern- 
ment of the burden of proving fraud and to require 
the taxpayers to sustain the burden of disproving it.’’ 


In the case at bar, Appellee has done nothing more than 
seek to raise the ‘‘inference’’ that Appellant willfully falsi- 
fied his 1957 return. No clear and convincing proof of 
any kind has been offered to show that Appellant inten- 
tionally acted to evade or avoid payment in 1957 of his 
lawful tax. Indeed, all of the evidence is to the contrary. 
And, in the light of the final result in Chozick v. Hepner, it 
turns out that Appellee’s alleged tax of $79.20 was never 
due under any theory, because the Auditor reduced Ap- 
pellant’s claim to $1,120., and the total tax thereon (even 
before the deduction of legal fees), was only approximately 
$33.00 after all. Hence, if Appellant had reported the 
alleged claim of $2,640. in his 1957 return, clearly he would 
have been entitled to a refund of at least $46.00 when the 
Auditor’s decision became final in 1962 as aforesaid. In 
fact, after deduction of the legal fees expended to recover 
the $1,120., only a trivial tax would have been due; and 
thus an even larger refund would have been owing by 
Appellee. 


Under all of these circumstances, it is submitted that 
this case squarely falls within the reasoning and justice 
that support this Court’s decision in Pelicone v. Hodges, 
supra. In that case, this Court unanimously directed the 
reinstatement of a Government employee who had been 
discharged, stating at 320 F. 2d 754, 755: 


‘‘Hence, there is nothing in the record to support 
a determination that appellant made an ‘intentional 
false statement or deception or fraud’ warranting dis- 
charge.’’ 
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In conclusion, therefore, we urge the Court to follow its 
recent decision in Pelicone v. Hodges and reinstate Appel- 
lant to his position on the ground that here, as there, ‘‘there 
is no evidence to support the charge upon which Appellant’s 
dismissal rested’? (See 320 F. 2d 754, 755, 757). 


However, in the case at bar, the basis for reinstatement 
is even stronger than in Pelicone, for here Appellant’s 
discharge was not only groundless, but patently arbitrary, 
capricious, and unlawful as well. Appellee discharged 
Appellant, after 22 years of spotless service, (a) without 
first assessing the alleged tax for 1957 and affording Ap- 
pellant any opportunity to exercise the rights provided to 
him by the District of Columbia Code to refute or defend 
against same; (b) without affording him any hearing on 
the charges against him (J.A. 19); (¢) without affording 
him a fair opportunity to obtain counsel before he was 
initially suspended from his position, albeit Appellee was 
advised Appellant had sought in vain to reach his attorney 
(J.A. 16); (d) without giving him the right to confront 
the only alleged witness or accuser against him, although 
admittedly that person was available for such confrontation 
(J.A. 28). Moreover, Appellee’s Board of Commissioners 
arbitrarily ignored the recommendations of its own Cen- 
tral Grievance Committee, and refused to retain Appellant 
as an employee even ‘‘in some appropriate field removed 
from that of the assessment and collection of taxes’’ (J.A. 
29, 30). Appellee, Appellant was to go at any cost, and 
irrespective of his long, past employment and irrespective 
of the lack of merit in the charges against him, he was 
to be dismissed. 


The only possible explanation is contained in the Joint 
Appendix, at page 27. There, it is stated: 


“The evidence before the Grievance Committee 
showed further that, for a period just prior to plain- 
tiff’s discharge, his superiors were consistently threat- 
ening to take action against him because of his activi- 
ties as President of the American Federation of Gov- 
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ernment Employees Lodge and D. C. Government 
Council (Deft’s. Ex. 8, hearing record, p. 112 et seq.); 
they even went so far as to refuse to promote him, giv- 
ing as their reason that ‘‘He has to learn to be a better 
member of the team.’’ (Deft’s Ex. 8, p. 113); they 
also tried to interfere with the performance of his 
duties in the D. C. Employee’s Credit Union (Deft’s 
Ex. 8, hearing record, p. 114). Finally, just a few 
weeks before plaintiff was summarily discharged, these 
same supervisors were again complaining in written 
memoranda about plaintiff’s union activities (Deft’s 
Ex. 8, 6 (a), 6 (b)), and they even contended that he 
was parking his car improperly.’’ 


POINT OI 


Appellee Failed to Observe Its Own Regulatory Procedures and 
Those of the Civil Service Commission in Appellant's Dis- 
charge, and Hence Same is a Nullity. 


In Service v. Dulles, 354 U.S. 363 (1957), the Secretary 
of State discharged a foreign service officer from his posi- 
tion. This removal was affected under the provisions of 
Public Law 188, 82d Congress, 65 Stat. 581, which gave 
the Secretary ‘‘absolute discretion’? to ‘‘terminate the 
employment of any officer or employee of the Department 
... whenever he shall deem such termination necessary or 
advisable in the interests of the United States ....’? The 
District Court, holding the statute granted the Secretary 
the absolute right to discharge Service, granted a Motion 
for Summary Judgment and dismissed Service’s complaint 
for reinstatement. This Court affirmed. The Supreme 
Court, however, reversed, holding that inasmuch as the 
Secretary failed to comply with the regulations of his own 
department applicable to the type of charges involved in 
Service’s discharge, the discharge itself was invalid. 


In Vitarelli v. Seaton, 359 U.S. 535 (1959), the doctrine 
was further clarified and extended. In that case, Vitarelli, 
an employee of the Interior Department, was suspended 
without pay. He was charged as having been in ‘‘sym- 
pathetic association’? with various members of the Com- 
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munist Party. Vitarelli answered these charges and later 
appeared before a departmental security hearing board. 
He testified, presented witnesses in his own behalf—and 
all were cross-examined. Vitarelli was thereafter dis- 
charged for the reasons originally set forth in the suspen- 
sion letter. He sued for reinstatement, but, as in the case 
at bar, the District Court granted a Motion for Sum- 
mary Judgment dismissing his complaint. This Court 
again affirmed, but the Supreme Court reversed and di- 
rected that Vitarelli be reinstated. The Court stated, at 
pages 539, 540: 


‘‘Having chosen to proceed against petitioner on 
security grounds, the Secretary here, as in Service, was 
bound by the regulations which he himself had prom- 
ulgated for dealing with such cases . . . In this instance, 
an examination of the record, and of the transcript 
of the hearing before the departmental security board, 
discloses that petitioner’s procedural rights under the 
applicable regulations were violated in at least three 
material respects in the proceedings which terminated 
in the final notice of his dismissal.’’ 


See also: Olenick v. Brucker, D.C. App. 1959, 273 F. 2d 
819; Ingalls v. Zuckert, D. C. App. 1962, 309 F. 2d 659. 


In the case at bar, Appellee’s violations of its own regu- 
lations, directly applicable to the patently false charge 
against Appellant, were even more fatal to the validity of 
his summary dismissal than those involved in Service or 
Vitarelli. The record shows that Chapter 10 of Appellee’s 
Personnel Manual, entitled ‘‘Conduct and Conditions of 
Employment’’, specifically provides, regarding ‘‘ Employee 
Indebtedness to the D. C. Government,’”’ a definite proce- 
dure to be followed in the enforcement and collection of 
same, and the conditions urtder which non-payment might 
finally lead to dismissal. A copy of these regulations is 
included in the Appendix to this brief. 


Succinetly stated, these regulations require that upon 
first notice or complaint of such indebtedness, ‘‘the employ- 
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ing department shall issue a letter of warning to the 
employee involved.’’ (See Para. 3 (a)). The warning 
letter shall ‘‘request the employee to make appropriate 
arrangements for settlement of the debt.’’ If the employee 
fails to pay and a second notice or complaint is received, 
the Regulations require ‘‘the employing department (to) 
issue a second letter of warning’’ (Reg., Para. 3 (b) (1)). 
The employee is then afforded 30 days within which to 
arrange for payment or settlement of the tax debt to the 
Government. If the employee fails to do this, then, under 
the Regulations, he is subject to suspension for a period 
“not in excess of five days without pay for non-compliance 
with imstructions’’ (Reg. Para. 3 (b) (1)). 


Then, under Appellee’s Regulations, if the employee 
persists in his refusal to make payment or settlement 
arrangements, he becomes subject, for the first time, “to 
more severe disciplinary action’’. But even here, Appel- 
lee’s Regulations provide: 

‘“‘Department heads may in their discretion grant 
a reasonable extension of time beyond 30 days de- 
pending upon extenuating circumstances in any par- 
ticular case.’’ (Emphasis supplied). 


Finally, not until the employee is shown to be subject to 
‘repeated indebtedness’’ to the Government is he, under 
the Regulations, subject to removal (Reg., Para. 3 (b)). 


In the instant action, none of the procedures prescribed 
by Appellee’s own regulations were pursued. Rather, 
Appellee, without giving any warning, without affording 
any opportunity for explanation, without affording any 
opportunity for payment or settlement of the disputed, 
baseless tax claim, summarily and arbitrarily dismissed 
Appellant. This, we submit, is a void discharge under the 
doctrines of Service and Vitarelli (McGuire v. United 
States, 145 Ct. Cl. 17). 


Moreover, in violation of Appellant’s right, under the 
Fifth and Sixth Amendments to the Constitution, to be 
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confronted by, the witnesses and accusers against him, 
Appellee refused to let counsel for Appellant examine Mr. 
Kisslinger, who admittedly was available and who con- 
cededly was the only person who had any but ‘‘hearsay 
knowledge’’ regarding the alleged charges against Appel- 
lant (Peters v. Hobby, 349 U.S. 331 (1955); Greene v. 
McElroy, 360 U.S. 474 (1959); Williams v. Zuckert, 371 
U. S. 531 (1963)). 


Finally, the proceedings against Appellant were void 
for two further reasons. First, Appellee failed to furnish 
Appellant or counsel for Appellant any copy of the Re- 
port of its Grievance Committee, as required by the regu- 
lations of the Civil Service Commission under Execu- 
tive Order of the President of the United States (5 C.F.R. 
77.125; Executive Order 10987) Appellant had no notice, 
for example, that the Committee recommended that he be 
retained as an employee until after he sued in the District 
Court. And, of course, the Commissioners, without holding 
any further hearings, summarily ignored this crucial recom- 
mendation of their own Committee (Peters v. Hobby, 
supra). 


Secondly, while Chapter 15 A-6 of Appellee’s own Regu- 
lations prescribes :— 


“Time limit for decisions—Under normal circum- 
stances, final decision of the Board of Commissioners 
will be rendered within 30 calendar days. Whenever 
a decision is delayed, the employee shall be advised in 
writing within the 30 day period of the reason for 
ie ony and the approximate date he may expect a 

ecision.’’ 


Appellee’s Grievance Committee, without explanation or 
advice of any kind, waited from October 16, 1962 (when 
the hearings closed) to December 4, 1962 to submit its 
recommendation to the Commissioners, and the Commis- 
sioners, in turn, waited until December 12, 1962, to render 
their decision. 


Last, but not least by any measure, was Appellee’s viola- 
tion of its own Regulation (Sect. 154, D. C. Personnel 
Manual), which provides: 


‘<6 (1) (4) When appealed (to the Central Griev- 
ance Committee) under the provisions of this sub- 
section, a proposed or pending personnel action which 
would result in... the removal of an employee, shall 
be held in abeyance until after a final decision the 
appedl has been rendered 7? (Emphasis Sup- 
plied) 


‘As stated above, Appellant’s removal was never stayed 
or held in abeyance for a moment. Before an appeal could 
even be filed, he was dismissed and removed. Clearly, this 
case cries out for the application of Vitarelli, Service, Peli- 
cone and those other decisions of this Court which, in cir- 
cumstances of this kind, the Government has been directed 
to reinstate the employee who has been wronged. 


CONCLUSION 


The Court, in justice and equity, should reverse the 
District Court and direct that Appellant be reinstated 
to his position, with pay and all other retirement rights 
and benefits lost during the period of his discharge. 


Epwarp L. Merrican 
929 Pennsylvania Building 
425 13th Street, N. W. 
Washington 4, D. C. 
Attorney for Appellant 
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APPENDIX 

Defendant's Exhibit 20 

Filed November 4, 1964 
C.A. 2780-63 

Hepner vs. D. C. 
Cxapter 10—Connuct and ConprTions or EMPLOYMENT 
Section D. Employee Indebtedness 
1. Policy 


It is the policy of the District of Columbia Government 
to require its employees to pay all lawful claims and debts 
owed to the District of Columbia, Federal, State or local 
governments and to encourage employees to pay all legally 
incurred indebtedness to commercial establishments and 
individuals. 

2. Delegation of Authority 


Heads of Departments are hereby delegated the authority 
and responsibility necessary to effectively carry out this 
policy and to the extent indicated herein. 


3. Debts Owed to D. C., Federal, State or Local 
Governments 


Employees are expected to pay all lawful claims and 
debts owed to the D. C., Federal, State or local govern- 
ments. An employee who neglects or avoids payment of 
such obligations without acceptable reasons, in face of 
demands for payment, will be subject to disciplinary action, 
which, depending upon circumstances involved, may in- 
clude suspension without pay or dismissal. 


a. Department action on receiving first complaint of 
indebtedness. Upon receipt of the first letter of complaint 
relative to an employee’s indebtedness, the head of the 
employing department shall issue a letter of warning to the 
employee involved. The letter of warning shall advise the 
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employee of the Commissioners’ policy in such matters 
and request the employee to make appropriate arrange- 
ments for settlement of the debt. A levy against an em- 
ployee’s salary shall be considered to be the same as a 
letter of complaint. (See sample letter Appendix A, Bx- 
hibit 3) 


b. Department action on receiving second complaint of 
indebtedness. 


(1) Upon receipt of the second letter of complaint rela- 
tive to an employee’s same account of indebtedness, 
the Director of the employing department shall issue 
a second letter of warning to the employee (see 
sample letter Appendix A, Exhibit 4). Within 30 
days of such notification, the employee shall furnish 
his department head with (a) a copy of a receipt 
indicating full payment, or (b) a duplicate copy of 
the agreement to pay by periodic installments. In 
the event the employee fails to (a) make payment 
in full or (b) make, or without sufficient justification 
refuses to honor, an agreement to pay, the depart- 
ment head shall take necessary steps to suspend the 
employee not in excess of five days without pay for 
non-compliance with instructions (see sample letter 
Appendix A, Exhibits 5 and 6). Notification of such 
action shall be forwarded to the Personnel Officer 
for his information and inclusion in the employee’s 
personnel files. In the suspension letter, the em- 
ployee shall be advised that during the period of 
suspension he is to satisfy the claim against him 
either by full payment or through an installment 
plan and to furnish the department head with a 
duplicate receipt or a copy of the agreement to pay. 
In addition, the employee is to be advised that fail- 
ure to produce such evidence may lead to more severe 
disciplinary action. Department heads may in their 
discretion grant a reasonable extension of time be- 
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yond 30 days depending upon extenuating circum- 
stances in any particular case. 


If at the conclusion of the advance notice period and 
any period of suspension that may have been im- 
posed the employee has, without adequate justifica- 
tion, still failed to comply with instructions, the 
department head shall (a) return the employee to 
an active duty status, and (b) take appropriate steps 
to discipline the employee for non-compliance with 
the provisions of this section and for non-compliance 
with instructions. Depending upon circumstances 
such as, repeated indebtedness, employee attitude, 
and employee’s efforts to liquidate the indebtedness, 
disciplinary action may include removal. Suspen- 
sion and removal actions must be processed in ac- 
cordance with existing laws, regulations and proce- 
dures (see DPM Chapter 16, Disciplinary Actions). 


In the event the employee is (a) dismissed for non- 
payment of a debt or (b) separated for any other 
reason and the department is aware of the em- 
ployee’s indebtedness to the District Government or 
the Federal Government, the appropriate Depart- 
ment Head should immediately notify the *Chief of 
the Enforcement Division®, or the Internal Revenue 
Service official handling the employee’s account, that 
the employee is being separated. The purpose of 
such notice is that the interested party may then 
enter a request with the *Chief of the Accounting 
Division’, for recovery of the amount owed through 
set-off against monies due the employee for final 
salary payment, lump-sum leave payment, or the 
employee’s retirement fund account. *It should be 
noted, however, that retirement monies that have 
been deposited to the Civil Service Retirement Fund 
are not available for set-off for debts owed to the 
District Government.* 
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c. Attachment of salary of indebtedness to Federal Gov- 
ernment, Section 6331 of the Internal Revenue Code of 1954 
provides, in part, as follows: ‘‘Levy may be made upon 
the accrued salary or wages of any officer, employee or 
elected official, of the United States, the District of Co- 
lumbia, or any agency or instrumentality of the United 
States or the District of Columbia, by serving a notice of 
levy on the employer ... of such officer, employee or elected 
official.” The Internal Revenue Service in issuing levies 
will serve the notice of levy to the *Chief of the Accounting 
Division* rather than to the employing department con- 
cerned. The *Chief of the Accounting Division® in apply- 
ing the levy shall advise the employees’ department head 
of action taken. The net salary due to the employee as of 
the date the levy is filed, is applied against the delinquent 
tax. If the delinquent tax obligation (1) equals or ex- 
ceeds the salary payment, the employee will not receive 
any pay for the pay period for which the levy is issued, or 
(2) is less than the salary payment, the employee will 
receive the amount which exceeds the tax obligation. A 
notice of levy is not continued from one pay period to the 
next even though the attached salary payment does not 
fully satisfy the obligation. Additional levies will be filed 
periodically if the employee still fails to make or to honor 
an agreement to pay the balance due after a levy has been 
served. In view of the levy procedure, an employee in- 
debted to the Federal Government should be advised that 
his failure to satisfy such indebtedness, either by payment 
in full or by installment payments, would not only result 
in loss of salary earned but may also result in disciplinary 
action. 


a. Set-off against salary for indebtedness to District 
Government. An employee of the District who is indebted 
to the District Government and who fails to satisfactorily 
respond to specific instructions of his department head (as 
outlined in b(1) above) to liquidate such indebtedness, shall 
be advised that, in addition to the possibility of disciplinary 


43 


action, his salary earned shall be made available for set-off 
to satisfy the debt. The request for set-off shall be initi- 
ated by the *Chief of the Enforcement Division®* only after 
he is fully satisfied that (1) the claim against the employee 
has been properly presented to the director of the employ- 
ing department and (2) the employee has been afforded 
adequate opportunity to settle his debt. The *Chief of the 
Enforcement Division*, at the time he forwards the request 
for set-off to the *Chief of the Accounting Division*® shall 
send a copy of such request to the employee via the head 
of the employing department. The *Chief of the Account- 
ing Division®* shall then effect the set-off. The *Chief of 
the Accounting Division® in applying the set-off shall 
advise the employee’s department head of action taken. 
The net salary due the employee, as of the date the set-off 
is filed, is applied against the debt. If the indebtedness 
(1) equals or exceeds the salary payment, the employee will 
not receive any pay for the pay period for which the set-off 
is issued, or (2) is less than the salary payment, the em- 


ployee will receive the amount which exceeds the set-off. 
A request for set-off is not continued from one pay period 
to the next even though the attached salary payment does 
not fully satisfy the obligation. Additional requests for 
set-off will be filed periodically if the employee still fails 
to make or to honor an agreement to pay the balance due 
after a request for set-off has been served. 


4. Debts Owed to District Government Credit Unions 


District Government Credit Unions are employee coop- 
erative organizations operating to provide a ready source 
of credit to relieve the financial distress of fellow employees 
and enabling them to obtain funds for provident purposes 
at a reasonable rate of interest. Debt complaints from Dis- 
trict Government Credit Unions, therefore, where the debt 
is admitted by the employee shall be handled by depart- 
ment heads in the same manner as commercial debts that 
have been reduced to legal judgment. 
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5. Debts Owed to Commercial Establishments or 

Individuals 

The Commissioners take the position that it is the respon- 
sibility of commercial establishments to obtain information 
concerning the financial resources and credit history of 
an individual and to make an appropriate determination 
thereon prior to extending credit to such individual. The 
District of Columbia Government will not permit itself to 
be used as a collection agency. Accordingly, creditors and 
collectors will not be permitted access to employees during 
working hours for the purpose of presenting or collecting 
claims. 


a. Debt complaints which have not been legally ruled in 
favor of the creditor will be answered only when, in the 
judgment of a department head, circumstances so warrant. 
However, all letters of complaint should be forwarded to 
the employee involved with an appropriate notation. 


Order No. 61-823 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Executive Office 
Washington 4, D.C. 


May 2, 1961 


SUBJECT: D. C. Personnel Manual—Amended 
Department of General Administration 


ORDERED: 


That subsection 6(1) of Section 15A of the District Per- 
sonnel Manual is amended to read as follows: 


1. Appeals of disciplinary and adverse actions within the 
District Government, 


(1) Probationary or temporary employees do not have 
the right of such appeals. 


(2) All other employees have the right to appeal dis- 
ciplinary or adverse actions to the Board of Commis- 
sioners (Central Grievance Committee). Notices of final 
decision effecting such actions shall inform employees 
of their rights to such appeals. 


(3) When a disciplinary action is taken by a person 
below the level of department head, the affected em- 
ployee must initiate and pursue his appeal in accordance 
with the department’s grievance procedures. 


(4) When appealed under the provisions of this subsec- 
tion, a proposed or pending personnel action which would 
result in the demotion or the removal of an employee, 
shall be held in abeyance until after a final decision on 
the appeal has been rendered. An exception to this re- 
quirement may be made when the nature or severity of 
the charges is such that continued employment of the 
person would constitute a hazard to District Government 
employees or property or would reflect seriously on the 
reputation of the D. C. Government. 
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The amendments to the District Personnel Manual ef- 
fected by this order shall not apply to disciplinary or 
adverse actions initiated or taken on or before the date 
of this order. 


By order of the Board of Commissioners, D. C. 
(Signature illegible) 
Secretary to the Board 
Official copy furnished: 


Heads of Departments and Agencies 
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IN THE 


United States Court of Appeals 


For rue District or Cotumsia Circuit 
No. 19,122 


Nevin V. Hepner, Appellant, 
v. 


Disrricr or Corumsia, Appellee. 


PETITION FOR REHEARING EN BANC OR IN THE 
ALTERNATIVE, FOR REHEARING BEFORE DIVISION 


By ‘“‘Judgment Pursuant to Remand’’, dated March 16, 
1966, this Court, entirely without any written opinion on 
the merits of this appeal and without assigning any rea- 
sons for its action, affirmed a District Court summary 
judgment which dismissed Appellant’s complaint for rein- 
statement to his position as an employee of the District of 
Columbia Government, said District Court judgment like- 
wise having been entered without any opinion on the merits, 
without findings and conclusions and without the assign- 
ment of any reasons to support it (J.A. 47, 48). 


This Court’s said Judgment also surprisingly cownter- 
manded the result of its own prior per curiam opinion 
herein, dated September 8, 1965, wherein this Court actu- 
ally reversed the said summary judgment of the District 
Court and remanded the case to the Board of Commis- 
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sioners of the District of Columbia for reconsideration of 
Appellant’s discharge after 22 years of faithful service to 
the District and just before he was eligible for retirement. 
The Commissioners were at that time specifically ordered 
to reconsider plaintiff’s discharge in the light of a written 
report of their own Central Grievance Committee, wherein 
the Commissioners were urged by their said Committee to 
reinstate Appellant to some suitable position with the Dis- 
trict Government. 


Because of the exceedingly dark, hopeless and unfair 
position in which this Court’s unexplained Judgment now 
leaves Appellant and his family and because Appellant 
verily believes that, upon thorough consideration of the 
merits of this appeal, the Court would necessarily conclude 
that said Judgment is inequitable and erroneous, Appel- 
lant hereby respectfully petitions the Court, in accordance 
with the provisions of 28 U.S.C. 46(c) and Rule 26 of its 
General Rules, for a rehearing, and requests, in the alterna- 
tive, that the case be reheard before the Court sitting 


en banc or by the panel or division which originally heard 
oral argument herein and rendered the Court’s favorable 
decision of September 8, 1965. 


I 


The Judgment Herein Was Rendered Without the Court Reach- 
ing, Deciding and Expressly Answering the Two Vitally 
Important Questions Raised by This Appeal and Thus Ap- 
pellant, Contrary to Written Recommendations of Appel- 
lee’s Own Central Grievance Committee, Has Been 
Doomed to Permanent Stigma, Shame, Despair and Loss 
of His Lawful Employment and Retirement Rights With- 
out a Full and Proper Determination of the Issues Pre- 
sented by This Appeal 


In its per curiam opinion of September 8, 1965, whereby 
this Court, as aforesaid, reversed the summary judgment 
of the District Court and remanded the case for recon- 
sideration, this Court specifically reserved ‘‘ Jurisdiction 
. . - pending final disposition’? and expressly stated: 
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“In light of this we do not reach the question 
whether in all the circumstances, the action of the 
Board of Commissioners was arbitrary and capri- 
cious.’’ 


More than three months later (and only after Appel- 
lant’s counsel repeatedly requested and insisted that the 
ease be brought to the attention of the Commissioners for 
reconsideration, as directed by the Court), Appellee’s 
Board of Commissioners finally agreed, in the latter part 
of December, 1965, to afford a few minutes to the case at 
the end of a very busy morning calendar. After giving 
the matter brief and hurried consideration, the Commis- 
sioners arbitrarily and capriciously concluded (again con- 
trary to the written recommendation of their own Central 
Grievance Committee, which, on behalf of the Commis- 
sioners, had heard the evidence and studied the case against 
Appellant )— 


“That Nevin V. Hepner shall not be appointed to a 
position with the District of Columbia Government.’’ 


Appellant, thus left with no recourse but once again to 
apply to this Court (which had retained jurisdiction as 
aforesaid), promptly filed a motion herein requesting this 
Court to render a decision on the merits of his appeal. 
On March 11, 1966, the Court, without explanation or rea- 
son, denied the said motion and thus refused to consider 
the appeal on its merits. In light of this refusal and of 
the statement contained in this Court’s opinion of Sep- 
tember 8, 1965 that the Court had not reached ‘‘the ques- 
tion whether in all the circumstances the action of the 
Board of Commissioners was arbitrary and capricious’, 
we submit that a final Judgment has been entered in this 
appeal without the Court adequately and properly reaching 
the merits and rendering an opinion with respect to the 
two very crucial and important questions originally ten- 
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dered for decision by this appeal. Those questions were 
stated in Appellant’s brief as follows: 


‘*1, Was it error for the District Court to grant 
summary judgment dismissing Appellant’s complaint 
for reinstatement as an employee of the District of 
Columbia, when Appellant’s discharge was clearly 
arbitrary, capricious, unlawful and without support in 
the evidence? 


‘*2. Was it error for the District Court to grant 
summary judgment dismissing Appellant’s complaint 
for reinstatement as an employee of the District of 
Columbia, when Appellant’s discharge was accom- 
plished contrary to and in violation of Appellee’s own 
regulations and those of the Civil Service Com- 
mission ?”’ 


In Pelicone v. Hodges, D. C. App. 1963, 320 F. 2d 659, 
this Court made it crystal clear that the two questions thus 
raised by this appeal were within the proper appellate 
jurisdiction of this Court. The Court stated, at page 755: 


‘‘Our review in this kind of case is limited to de- 
termining whether the statutory and regulatory pro- 
cedures were observed and whether the challenged ac- 
tion was arbitrary and capricious or supported by the 
evidence.’ 


Indeed , in this Court’s very recent opinion in Bruce C. 
Scott v. Macy, et al, D. C. App. 1965, No. 18483, Chief 
Judge Bazelon stated, in a case involving simply a mere 
applicant for federal employment (as distinguished from 
Appellant, who stands discharged from his position after 
22 years of outstanding service), at page 4 of the slip 
opinion: 

‘‘Appellant is an applicant for public employment, 
and thus may have less statutory protection against 
exclusion than an employee. But he is not without 
constitutional protection. The Constitution does not 
distinguish between applicants and employees; both 
are entitled, like other people, to equal protection 
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against arbitrary or discriminatory treatment by the 
Government. The Executive may have discretion in 
hiring or firing, but ‘‘discretionary power does not 
carry with it the right to its arbitrary exercise’’. 
(Italics supplied) 


In his concurring opinion, in Scott v. Macy, Judge Me- 
Gowan fully agreed with this position, stating at page 8 
of the slip opinion: 


‘‘Disqualification from consideration for all federal 
employment is not, in my view, a status which can 
arbitrarily be imposed upon any citizen .. .”’ 


Even Judge Burger, who dissented in Scott v. Macy, 
nevertheless readily conceded, at page 13 of the slip 
opinion: 


“To put it another way, absent statute or authorized 
regulation conferring on Appellant a right to more 
refined procedures than given, the Commission’s ac- 
tion must stand unless its announced basis is patently 
arbitrary or discriminatory.’’ (Italics supplied) 


Thus, it is beyond dispute that this Court is clothed 
with full authority, within the limits of its appellate juris- 
diction in cases of this kind, to determine 


1) whether, in view of the circumstances here pre- 
sented, Appellant’s discharge was arbitrary and ca- 
pricious, and 


2) whether, on the basis of the record before this 
Court, Appellant’s discharge was supported by credi- 
ble evidence, and whether, such record considered, he 
was guilty beyond a reasonable doubt of the very 
serious charge Appellee leveled against him and for 
which he has been deprived of his job and his proper 
retirement benefits at a very late age in life and after 
22 years of faithful service to the District Government. 
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Moreover, the Supreme Court of the United States has 
consistently ruled in recent years that the removal of a 
public employee from his position is a nullity if such dis- 
charge was accomplished contrary to and in violation of 
the regulations governing such proceedings (Service v. 
Dulles, 354 U.S. 363 (1957); Vitarelli v. Seton, 359 U.S. 
535 (1959)). In Vitarelli, for example, the Supreme Court 
stated, at page 544: 


‘‘Because the proceedings attendant upon peti- 
tioner’s dismissal from government service .. . fell 
substantially short of the requirements of the appli- 
cable departmental regulations, we hold that such 
dismissal was illegal and of no effect.’? 


And, in his concurring opinion in Vitarelli, Mr. Justice 
Frankfurter stated, at pages 546, 547: 


‘‘An executive agency must be rigorously held to 
the standards by which it proposes its action to be 
judged ... Accordingly, if dismissal from employment 
is based on a defined procedure, . . . that procedure 
must be scrupulously observed .. . Therefore, I un- 
reservedly join in the Court’s main conclusion, that 
the attempted dismissal of Vitarelli . . . was abortive 
and of no validity because the procedure under De- 
partment of the Interior Order No. 2738 was invoked 
but not observed.’’ 


This Court has readily adopted and followed the rule of 
Service and Vitarelli in Olenick v. Brucker, D. C. App. 
1959, 273 F. 2d 819; Ingalls v. Zuckert, D. C. App. 1962, 
309 F. 2d 659; and in Pelicone v. Hodges, supra. 


Consequently, not only is this Court fully empowered in 
the case at bar to reach and determine whether, on the 
basis of the record here, (a) Appellant’s discharge was 
arbitrary and capricious or (b) without support in the 
evidence, but the Court is also directed by the rule of 
Service and Vitarelli to determine (c) whether Appellant’s 
discharge was accomplished contrary to or in violation of 
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Appellee’s own regulations and/or those of the Civil Serv- 
ice Commission. 


But, as stated above and as reflected by the docket herein, 
although all of these important issues were squarely and 
properly tendered by this appeal, the Court failed to reach 
and expressly determine any of them. In_ fairness, it 
should be made absolutely clear that this undoubtedly re- 
sulted from the fact that, in September, 1965 when this 
Court, shortly after oral argument, reversed the summary 
judgment rendered by the District Court, this Court prob- 
ably expected Appellee’s Commissioners, injustice, to re- 
instate Appellant and thus repair his retirement rights, es 
recommended in writing by the Commissioners” own Cen- 
tral Grievance Committee. Such action by the Commis- 
sioners would have made it unnecessary for this Court to 
reach and expressly determine the issues raised by this 
appeal. But. unfortunately the Commissioners elected not 
to proceed in that manner and it thus became essential, 
long after oral argument of this appeal and long after this 
Court’s remand of the case in September, 1965, for this 
Court again to return to the record in this matter and to 
endeavor to resolve the appeal on its original merits. 


These facts, we submit, further emphasize the serious 
need for rehearing and re-argument at this time. The 
issues, which were so clear after oral argument seven 


months ago, are now obviously beclouded by the passage 
of time and the intervention of scores of other cases, each 
of which necessarily presents its own complicated issues 
and factual situation to be resolved by this Court. For 
Appellant, however, a full and thorough decision on the 
merits of this appeal is utterly essential. Without it, he 
remains doomed, stigmatized and deprived of his job and 


1In this connection, this Court's per curiam opinion of September §. 
1965 concludes with the following statement: ‘‘If Appellant is transferred 
to another position as recommended by the Committee, a motion to ismine 


the appeal will be entertained."” 
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lawful retirement benefits—and neither the District Court 
nor this Court has so far expressed any reason why he 
should be left in that predicament after 22 years of out- 
standing service and in the face of a written recommenda- 
tion by Appellee’s own Grievance Committee that he be 
reinstated as an employee of the District of Columbia 
Government. 


II 


Appellant's Summary Discharge Was Clearly Arbitrary, 
Capricious and Without Support in the Evidence. 

The sole charge upon which Appellant’s summary dis- 
charge was predicated (after 22 years of faithful service) 
was that he allegedly falsified his 1957 District of Columbia 
income tax return, and thus failed to pay only $79.20 in 
additional tax for that year. The District of Columbia 
readily concedes 


(i) that Appellant and his wife did indeed file a joint 
tax return for 1957 and they did pay all tax due on their 
regular salaries; and 


(ii) that said 1957 tax return was actually prepared 
for Appellant and his wife by an independent tax con- 
sultant. 


Appellee contends, however, that during 1957, Appellant 
allegedly received $2,640. in additional income from his 
aged stepmother, who was then confined to a Nursing Home; 
and that the said $2,640. should have been reported in Ap- 
pellant’s 1957 return, and that $79.20 in further tax should 
have been paid. 


The record, however, shows that Appellant did not re- 
ceive $2,640. from his stepmother in 1957; that, at the very 
best, Appellant in 1957 possessed a mere unliquidated claim 
for that amount; that, after the stepmother’s death in De- 
cember, 1957, her Executor promptly commenced an action 
against Appellant to recover any and all properties and 
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monies Appellant was holding for his stepmother under a 
Power of Attorney she had theretofore granted him; thet 
said action was filed in the United States District Court for 
the District of Columbia in 1958, before Appellant's tax re- 
turn was even filed for 1957: and that, in said action, Ap- 
pellant merely asserted a counter-claim for the $2640. Ap- 
pellee charges him with having received im 1957 (Chozick 
v. Hepner, C/A 935-58). 


The record also shows that, after the said litigation ter- 
minated with this Court's decision on appeal in December, 
1961, Appellant's said claim for $2640, had indeed been 
disallowed and reduced by the Courts to only $1.120.: and 
that Appellant's right eren to that reduced amount wes not 
fixed or collectible until the litigation ended in December, 
1961 as aforesaid (Chozick v. Hepner, D.C. App. 1961, 296 
F. 2d 595). 


Hence, Appellant nerer lawfully received or collected 
$2,640. in compensation from his stepmother in 1957, as 


alleged by Appellee, and he never owed $79.20 in further 


income taxes for that year as asserted by hix employer. 


At the very worst, when his claim was reduced in 1961 to 
$1,120. and same became collectible, he there and then for 
the first time owed tax thereon—not in the sum of $79.20, 
as alleged by Appellee, but tm the sum of only approri- 
mately $33,007 And, it should be noted that, as a matter 
of law, said tax was owed, not for 1957, but for 1961 or 
possibly even 1962, when indeed said tax was paid im full 
by Appellant after it was first assessed and demanded by 
Appellee. (Cotnam v, Commissioner of Internal Revenue. 
C. C-A 5, 1959, 263 F.2d 119: Daries v. Commissioner, 
93 T.C. 524 (1954): Dirie Pine Products +. Commissioner, 
320 U.S. 516 (1943): Security Flour Mills +. Commissioner, 
ZIt is indeed very doubtful that plaintif? would have owed amy tax at 

on the $1,120, fixed by the Courts. As a matter of tax law. he 

been entitled to deduct legal fees expende!l to coll 

costs, ond other necessary disbursements expended t 


income (Cotnam v. Commisswacr, supra). 
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321 U.S. 281, 286, 287; United States v. Texas Mexican 
Railway Company, CCA 5, 1959, 263 F. 2d 31). 


It is absolutely clear therefore that Appellant in no re- 
spect willfully falsified his 1957 tax return, as charged by 
Appellee. Under the District of Columbia Code (Section 
47-1589e), the failure to include an item of income in a tax 
return is penalized only if it is shown to be ‘‘willful’’ or 
“fraudulent”? or the product of a ‘‘willful”’ effort ‘‘to de- 
feat and evade tax’’. There isn’t one scintilla of evidence 
in the record before this Court that Appellant in any re- 
spect willfully sought to evade or defeat tax. 


Under all of these circumstances, it is submitted that this 
ease falls squarely within the reasoning and justice that 
support this Court’s decision in Pelicone v. Hodges, supra. 
In that ease, this Court unanimously directed the reinstate- 
ment of a Government employee who had been discharged 
on the basis of allegations far more reprehensible than 
those which were levelled against Appellant in the instant 
action, and the Court stated, at 320 F. 2d 754, 755: 


‘“‘Hence, there is nothing in the record to support the 
determination that appellant made an ‘intentional false 
statement or deception or fraud’ warranting dis- 
charge.”’ 


In conclusion, therefore, we urge the Court to follow, 
upon rehearing, its own recent decision in the Pelicone case, 
and thus reinstate Appellant to his position on the ground 
that here, as there, ‘‘there is no evidence to support the 
charge upon which Appellant’s dismissal rested’’ (See 320 
F, 2d 754, 755, 757). 


However, in the case at bar, the basis for reinstatement 
is even more compelling than in Pelicone, for here Appel- 
lant’s discharge was not only wholly unsupported by eredi- 
ble evidence—it was likewise patently arbitrary, capricious 
and unlawful as well. Appellee discharged Appellant, after 
22 years of spotless service, (a) without even first assess- 
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ing the alleged tax for 1957 against him and without afford- 
ing Appellant any opportunity to exercise the rights re- 
served to him by the District of Columbia Code to refute 
or defend against same; (b) without first affording | 
any hearing on the charges (J.-A. 19): (¢) without afford- 
ing him a fair opportunity to obtain counsel before he was 
initially summarily removed from his position, albeit Ap- 
pellant advised Appellee that he had not been able to obtain 
counsel (J.A. 16): (d) without giving him the right to con- 
front and cross-examine the only alleged witness or accuser 
against him, although admittedly that person was aratlable 
for such confrontation (Peters v. Hobby, 349 US. 331, 352: 
Greene v. McElroy, 360 U.S. 1400). Moreorer, Appellee *s 
Board of Commissioners arbitrarily ignored the recom- 
mendations of its own Central Grievance Committee and 
(i) initially refused to retain Appellant as an employee 
even “tin some appropriate field remored from that of as- 
sessment and collection of tares”” (JA. 29, 30): and (ut) 
upon reconsideration of only a few minutes” duration tm 
response to this Court's order, arbitrarily aud caprictously 
ruled again that allegedly ** because of the gravity of Mr. 
Hepner's offense while employed by the District, . . . he 
should not be again employed by the District of Columbia 
Government in any position”. 


Finally, said Commissioners arbitrarily, capriciously and 
erroneously advised this Court, upon such reconsideration, 
that ‘such employment by the District would mot... tm- 
crease to any appreciable extent the retirement annuity to 
which Mr. Hepner may become entitled . . . (See Supple- 
mental Record on Remand; Commissioner’s Order of 
12/16/65, pg. 2). But, directly contrary to this assertion 
by Appellee’s Commissioners, the United States Civil Serv- 
ice Commission stated, on January 4, 1966 in a letter to 
Appellant’s counsel (E t C, Appellant’s Motion for 
Decision on the Merits) : 


“This is in response to your request of December 23, 
1965 for a determination of how the annuity claim of 
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Mr. Nevin V. Hepner would be affected if the court 
were to order his reinstatement for the period from 
his separation of July 15, 1962 to his retirement June 
10, 1965. 

“Based on the existing record showing separation 
July 15, 1962, Mr. Hepner has been awarded annuity 
at the rate of $183 per month commencing June 1], 
1965, increased to $194 per month effective December 
1, 1965. If she survives him, Mrs. Hepner will receive 
$100 per month after his death. 


“If the court orders Mr. Hepner’s retroactive rein- 
statement, the combination of (1) the additional serv- 
ice credit and (2) the higher salaries payable auto- 
matically as a result of pay legislation, will result in 
annuity rates of $230 per month commencing June 11, 
1965, increased to $244 per month effective December 
1, 1965. Mrs. Hepner’s potential survivor rate will be 
$138 per month.’’ (Italies supplied) 


pant 


Appellee Failed to Observe Its Own Regulatory Procedures 
and Those of the Civil Service Commission in Appellant's 
Discharge, and Hence Same Is a Nullity. 


In Service v. Dulles, supra, and Vitarelli v. Seaton, supra, 
the Supreme Court ruled that if a public agency fails to 
observe its own regulations when it discharges a public em- 
ployee, that discharge is a nullity. In the case at bar, Ap- 
pellee’s violations of its own regulations, directly appli- 
cable to the patently false charge against Appellant, were 
even more fatal to the validity of his summary dismissal 
than those involved in Service and Vitarelli. The record 
shows that Chapter 10 of Appellee’s Personnel Manual, 
entitled ‘‘Conduct and Conditions of Employment’’, spe- 
cifically provides a definite procedure for the enforcement 
and collection of any ‘‘Employee Indebtedness to the D. C. 
Government’? (Copy of these regulations can be found in 
the Appendix to Appellant’s main brief herein). 


Succinctly stated, those regulations require that when a 
D. C. employee becomes indebted to the D. C. Government 
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for taxes or otherwise, ‘‘the employing department shall 
issue a letter of warning to the employee involved””. The 
warning letter is to ‘‘request the employee to make appro- 
priate arrangements for settlement of the debt.”" If the 
employee fails to pay, the D. C. Government is thereupon 
obligated to issue a second warning, giving him 3) days 
within which to pay the tax or debt due to the Government. 
If the employee fails to pay within the 30 day period, the 
employee thereupon for the first time becomes subject to 
suspension, for a period **not tv excess of five days without 
pay for non-compliance with instructions.”” 


If the employee thereafter persists in his failure or re- 
fusal to pay the tax or debt due, he thereupon becomes sub- 
ject to ‘‘more severe disciplinary action”’. 


In the instant case, none of the procedures prescribed by 
Appellee’s own regulations were pursued. Rather, Appel- 
lee, without giving any warning, without first notifying 
Appellant of the alleged tax indebtedness and without even 


first assessing same or giving Appellant any opportunity 


whatsoever for explanation or to make arrangements to 
settle or pay the $79.20 alleqedly owed, summarily and 
arbitrarily dismissed Appellant. This, we submit, is a void 
discharge under the doctrines of Serrtce and Viterelli. 


Moreover, in violation of Appellant's right, under the 
Fifth and Sixth Amendments, to confront the witnesses 
against him and to cross-examine them, Appellee denied 
Appellant any hearing or confrontation whatsoever prior 
to his discharge: and thereafter, when he was allowed an 
appeal to the aforementioned Central Grievance Commit- 
tee, he was denied the right to confront and cross-eramine 
the sole accuser against him. Again, a discharge based on 
such denials of due process, is a nullity (Peters v. Hobby, 
supra; Greene v. McElroy, supra). 


Finally, the proceedings against Appellant were void for 
two further reasons. First, Appellee failed to furnish 
Appellant or his counsel any copy of the final Report and 
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Recommendations of its Central Grievance Committee, as 
required by the regulations of the Civil Service Commis- 
sion under Executive Order of the President of the United 
States (5 CFR 77.125; Executive Order 10987). Appellant 
was thus arbitrarily and capriciously deprived, until he 
later filed suit in the District Court, of any knowledge that 
Appellee’s own Committee had actually recommended that 
he be reinstated as an employee. And, of course, the Com- 
missioners, without holding any further hearings, sum- 
marily and arbitrarily ignored that crucial recommenda- 
tion without even notifying Appellant that it existed. 


Last, but not least by any measure, was Appellec’s viola- 
tion of its own Regulation (Sect. 154A, D. C. Personnel Man- 
ual), which provides: 


‘When appealed (to the Central Grievance Commit- 
tee) under the provisions of this subsection, a proposed 
or pending personnel action which would result in... 
the removal of an employee, shall be held in abeyance 


until after a final decision on the Appeal has been ren- 
dered...’ (Emphasis supplied) 


In the case at bar, Appellant’s removal was not held in 
abeyance for a moment. Irrespective of his immediate ap- 
peal under Appellee’s regulations, Appellant was sum- 
marily dismissed and removed. The only possible expla- 
nation for this capricious, grossly discriminatory behavior 
by Appellee is found in the Joint Appendix, at page 27 as 
follows: 


“‘The evidence before the Grievance Committee 
showed further that, for a period just prior to plain- 
tiff’s discharge, his superiors were consistently threat- 
ening to take action against him because of his activi- 
ties as President of the American Federation of Gov- 
ernment Employees Lodge and D. C. Government 
Council (Deft’s Ex. 8, hearing record, pg. 112 et seq.) ; 
they even went so far as to refuse to promote him, 
giving as their reason that ‘‘He has to learn to be a 
better member of the team’’ (Deft’s. Ex. 8, pg. 113); 
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they also tried to interfere with the performance of his 
duties in the D. C. Employee's Credit Union (Deft’s. 
Ex. 8, hearing record, pg. 114). Finally, just a few 
weeks before plaintiff was summarily discharged, these 
same supervisors were again complaining in written 
memoranda about plaintiff’s union activities (Deft’s. 
Ex. 8), and they even contended that he wa< parking 
his car improperly.”’ 


CONCLUSION 


We respectfully urge the Court, in justice and fairness, 
to grant this petition for rehearing and upon such rehear- 
ing to reverse the judgment of the district court and order 
Appellant to be reinstated to his position. 


Epwarp L. Merrtaax 
Attorney for Appellant 
929 Pennsvivania Bidz. 
Washington, D.C. 
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